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the ſaid Farm, and made and ſold Bricks there. That 
| = 5 dy ying in Wor the Plaintiff, on his death, took — {48736 
Brick ground into his awn polleffion, and oY ens 
5 5 the neceflary materigle, and sontinued to mag 
Brict, ang Tiles of the Earth and Clay -ariſing from 453% PE : 1 
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“ without payment of the money advanced. And pong gg 

“e this Action, it is impoſſible for them to charge a err. 

6e tious converſim, when the detention ariſes from. a V 
4 „ii pulation between the Defendant and the Bankrupt, prior 


« is repaid out of thoſe effects, they are only where 9 . 
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„et , en en 4 F 
* That this would be a Caſe not doubtful if it merely P. gt. 
* depended on Principles; but that it has alſo been ſettled 7 fag, . 


e 


2 


* by Authorities. Whatever may be ſet-off in a Court 
* of Equity on the Ground of lien, will be a defence to an 2 


- 


Action of. Trover. This has been <xpreſsly laid down + © 


* by Lord MansFiELD: and this gives the Caſe of Bruun 33 „ 
« v. Heathcote an expreſs application to the preſent: fer 
*although there was an Ae giinent of the Bill of Lading 
* and here only an Agreement to aſſign, that makes no diff: 
* ference : ſinee neither cohveys more than the equitable 
* Title. That there is another Caſe very material to this? 
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kale Fx. of My Coe owing 6000 L to "Greatly with Frets Arches & 
| « Intereſt, gave a Bill of Sale. on three ſhip, which had | 


Cremen v. 
1 " Caſe, et al. 
1 1 th u. 
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ke 
| 4 clay i in Juy 1778, to give up the Policy; ho refuſed ſo 
4. to do unleſs Crowder . would. pa the general 1 


5 and alſo indemnify him. 
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» — 


953. 


I remained in tlie poſſeſſion of the Bankrupt, at the time of 
"166 ae math ae it Co * N within the Statuts 


« pri y led: from Liverpool to Jamaica; and all Policies 
ts. of inſurence.thereon : to hold the ſaid ſhips or vellels, et 
'& alia fremiſſa, to "Crowder, his executors, tc.” as their 
4 


. Liverpo for ſome time after the Bill of $a 
% cuted : The, third returned, to Liverpool. and made an- 


3. 


by 10 fn rgneer, praying that the Aſſignees . might be decreed to 
vey 4 * account for the Money fecsined on the two Policies, ot 
| 1. deliver the Policy in their hands fo the Plaintiff, and 
1 fuffer bim to. receive the Money due upon both, im- 
6% powering him to reoover in their ö he indemnify- 
4. ing them. | | 


"> Executor. 

+ It was, edge that no > deliver}. having becom 
4 panied the ſale, the cg: ct muſt 385 up all claim to 
80 the ſhips. - 
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1 5 ches cusne rl n the fame 


. thele tering, poſſeſſed: themſelves of the policy; ; and re- 
0; - ceived from the bulk of the Underwriters to the amoun 
"9% of their ſeveral ſubſcriptions. 3 55 ö 
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proper Goods and Chattels. Two of the Pip iþs lay at 
was exe- 


other voyage: but Crowder never took poſſeſſion of any 


of them. 
4 Crowder, applied to Caſe; e the failing of the 


ſhip that went. the ſecond voyage, to deliver up the Po- 
lieſes: this he could not perform, having inſured a large 
ſum on one of them with an e Benn ( Barclay ) 
who retained the Policy as a ſecurity for the premium and 
for the balance * on a general-Account. On 23 Marel 
1778, 7 of "Bankruptcy ſued againſt Caſe :' and 
it was not di 55 that he was a Bankrupt in November: 
“ preceding, ne of the ſhips. being captured 6 Marel 
1778, as ſoon as Crowder heard of it he a pplied to Bar- 


# Crowder declined this: Ka the 5 Sbeded tl 


©. Crowder filed a Bill againſt” the Bankrupt and the Af 


% Crowder. died: and the fuit was revived by Faltner, his 


* © The Lord nets admitted, that had the 
1% Qoeltion been on a Bond or any Chaſe in Aerion that had 
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l e We oc; Ee. IF 


| ** bolical poſſeſſion. is allowed: and this, on the behalf 
* Crowder is much clearer of the objeQtion of poſſeſſion, 


« That the Pre eto. gt f 
«the Statute to the Caſe.” . _ FN 
1 That with reſpe&t to PERLA TY 


* of a third perſon. That Crowder acquired. a Right in 
« Equity to the Policy in Barclay's hands, and the Court 


„ That whatever binds the property in the hands of the 
« party before the Bankruptcy, will bind it in the hands 3 


ct ould be bound by the Contract of the Bankrupt. * # 


« reputed Owner), and take 


e ſioners ſhall have power fo fell and diſpoſe of the ſame, to ang, 

* the 1 of the _ Creditors who ih fi _ by the- 
« ſame Commiſſion, as fully. as offer + of the Eſtate 

& my ard Bankrupt « by * of f 4 ha * 

he Queſtion therefore is, Whether the Bagkropr's 

60 bes falls under Goods and Chattels in the Act; and 

« whether that Intereſt reſided in the Bankrupt in any form 


His Right was mere y A; to redeem. ' Barclay © 
* had poſſeſſion againſt the Bankrupt. Phe Bankrupt, when 


e fiory: but he had it not to deliver; and therefore he did 


© all he could, aſſign all bis equitable Right to the Plaintiff, | ME 
The Statute is to be conſidered as Juni PostTIvi; 1 


4 and it is impoſſible to Fes of the Aﬀignee of this Equity, 
„with having left the -poſſeffion of the Thing alſigned in 
the hands of the Bankrupt. In Caſes of * at. ſes =... 


* That it had been argued, that Crowdey | ſhould have 
6 given notice to Barclay of his equitable Intereſt, which 


4 „ * mot 8 to . That to this, 


1 


ſolvent, aſſigned all his intereſt in this Policy to a ſtran- 
« ger. It is objeRed that he did not then deliver Poſleſ- 
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« April 1777» was valid: being for a Debt then due. 5 

« That as to the Folie in Sarclay's hands, there VERN . 
66 inde pendent of the Statute, to be the ſame transfer of . 
| property by Delivery of goods when in poſſeſſion of the 
% Pawner,. or. by Agreement to deliver, when in polleſſion. 


Ps 


« would not turn him round to ſeek his relief againſt Oh. 5 


« the Aﬀfignees * they taking under a derivative Title ſab- oo 
'« ject to all equitable liens: and the Aſſignees therefore | 


of poſſeſſion, or of right, at the time of the Bankruptcy... "TY 
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« Then on the Statute —That fays,—1f any. petſon "hall xi I. L c. 1% 
6 become Bankrupt, and at ſuch time as t all b become, J os 
« Bantrupt ſball,, by the Conſent and Permiſſion. * of the true, 7, *P, A 
% Owner and Proprietary, have in - their pe fen, order, © * g 9 *. 
« and diſpoſition, any Goods or Chattels, whereof they ſhall be, © - 
upon them the & 2 Alter ation. 8 + | 
% Diſpoſition ar Owners, that in every fuch Caſe, the Commiſe,0 © 
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** would have been r . to the World, that the 5. 955. 


un ken en EE n 
„ . i 1 hs Fr 1 is, there was not A ſcintil'a of 1. 
e 155 = „in the Bankrupt ; Tecondly, had raph been 4 25 it, 
eee would. have been a tranſaction merely between Crowger | 
1 5 12 «and Be clay. "That. conſequently the Aigner, muſt ac- | 
. Mes coupt for all money receiyed on Barclay s'Policy ſo far 
FLEE « as it affected the ip; b jut not on the other, Policy ' un- 
„ 1 5 4. getwritten at ese, and which remained in the 
5 3 66 Bankrupt? 8 hands, if #1. "a A of Bankruptcy precede 
17 gf * the delivery of that Policy to Crowder.” Ang the pat: 
N ties were left at liberty to 4 fc Fay” if they: thought 1 
et proper. 
VVV ir ett F " coneluded' With be £ that this 
Br. 2 e Caſe applied b. to the Caſe. ſerving « Court; 
EZ % and that it might greatly inconvenient to commerte 
PEE 2 "& if it were laid down. as law, that a- man. coulg never 
. take up money upon the. eredit of goods conſigne d. til 
. « they aAually. arrived in port. That on the other ſide 
Wo: Ws „ there ſeemed to be no iplet to Fraud, nor- any incon- 
CEF venience: ſince no perſon could be taken in to lend 
8 . 4 money on the oredlit of the Cargo after: the party. had 
J 1 oyer all his darum ſo him who bad dhe ficſ 
1 = 430 „ | 
/// IEEE the. Whole therefore the Cover: thought. | 
1 „ « E the Verdict was * 454 1 W 1 to: N 
5 | „ 741,7 EW 
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i ae eat « On * FE. "Goods Fes Vardi! had 975 for. the 
ä op by ty can cc Plaintiff. _ And on Motion why the Verdict ſhould not 
5. Gr 6 151 pe ſet aſide and a On: Tuit e the Facts were | 
„¶;ũ i!; ne. | | 
| Mace kept a Public House; had a Licence, arid ſaid 
„„ 65 ſhe was married to one Penrice + ſhe entered his. Name 
„„ Fs By 9 jn the Exciſe Office, with-a-note in the margin, married. 
88 „„ Penrice kept Poſſeſſio en of the Licence, and of the Houſe 
f... ͤ Goode, 'tilf he committed an Ad of Bankruptcy 
VVV abſconding. Mace the Plaintiff firſt claimed the 
„ 3 Goods by virtue of a Bill of Sal-: but afterwards as 
IN; 9 6 her- own POOperly. originally: Sraying: that 82 5 Meck | 

£1 é ever married. 
7 N A Doubt occurred t6: the. Lord Oh, 9. at ine Trial 
358 0 whether this Caſe did not come. within the Statute. 
21 3. ber. And it 1 was ed Ks * Bey: "Me a fiailar Caſe de- 
9. 5 75 | e 
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aun Law or An 


4 4 4 d B ;where- the ig vas Fw FE Wag 25 N 
66. 3 Clauſe extends farther. thay the PreomblecniThe | 9 5 
ee Preamble only fa And 2 that it often fallt out that - 
1% many perſons. „ ankrupts do convey their = ; 
« Goods to. other Men uben good eee yet 8 do keep . 
« the ſame, and are reputed oj vo MHereef, and eee 1 5 


1 
\ 


> « the ſame as their own, Be it enatie mg thay comes the 1 
| & Clauſe already cited. 3 1 oy 5 

1 * b The Doubt that had been: . ls . * p. 55 3 
t Pan, was, Whitherithe: Terms of the ens ting Clauſe? '*- 3 
« ſhould: be fo conſtrued, as to include Goods not origin- e 


139 


6. by the introductory Clauſe to Goods that were he; ang 
66 of which, after making n ad ne. or , wen Bn 8 8 
« he retained the Poſſeſſion, „ 

„% Lord Maksrikrb in delive he Opintwail of: the 1 1 
« Covnr ſaid, tiat Poſſeſſion which the Bankrupt had VVV 
« theſe Goods was emphatically a Poſſeſſion o 855 . 5 
« hir.own 7” and that though there appeared. a variety % OY 

- « mooting in the- Books without any are gee the 6'w»''„ññ 

Court was agreed upon the General Principle. C 
Had the Statute meant to comprehend nothing inn, 

« than was contained in the introductory: Slauſe it,woult 

have operated nothing. . Becauſe before the Statute if  '. _ 
Man had conveyed: his o Goods. and had keptipbſ- = by 1 
e ſeſhon, ſuoh poſſeſſion, as againſt other Creditors, would | 3 
* have been fraudulent, The Statüte provides therefore, , ney. ge, | 
& that if he keep as his on the Goods of another perſon; Tome e's Cale. | 


„ ally the Bankrupt's,'or whether they ſhould Se Jmited 
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„. that other perſon ſhall not afterwards come in and erenpft 9 5 bi 
<«. ſuch. Goods from the Claims of ek voy Hints OT > 1 
| OE Credit e oſtenſible One. #1 bf Hh, . 5 . | 
e | c Ry. 
t Where Poſſeſſion ne clear-in what , ] 5 „ 
2 Gs 5 & 2.6 7 


* « "Ab the Gn time that the Statute 260: not RNs 2 976. 


4 4 to all poſſible Caſes, where one man has the Gods of « 

e another in poſſeſſion. It does not extend to:the Caſe of Fl 
* © Galaſmitir or Faftors,, who, have the poſſeſſian; of the gcrimibire v, --.. 
: « Goods of others as mere 7. Truſtees, whether for cuſtody W ION - 
5 © or. to ſell for the uſe of their Principals:+ the Goode r | -- 
e * muſk be ſuch as the party ſulfere che Trader to ſell a es: 
$ "9k 4 nn, I e d l 
2 00. That abe IA the Verdi a be for ad ' 17839) CERT 8 | 


On another Ground upon the | circumſtances- of this, coram Buller, Wn 
© Caſe, the Court were equally clear that the verdict muſt e 0 . = 
have deen void: For: that Mace after declaring: herſelf Dec. 1783. 4 


« IE Us theſe were . WOO? Ow e og FS 
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en n hond nere:he/ 1 
e e e ſole property. ag wm ones 
” YT. 1 me: Leg, 8 1 Ly * . 12 lig 5 
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ali bas wick; the poſſeſſion was” bend. von 
85 TL de, 2, duciary- ANF TS 
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IO as 46 4 Cale) came before the Court of fine Bel in 
5 we which the Judges were not all of the fame eee of , 
e to the nature of the poſſeſfien, v hetlier it were merely 
. of Truſt and Cuſtody bond fide as 8 or ol an of 4 
85 « Fo as to be within the Statute; : 7 | 1 0 | 
n deſerves: therefore tobe; Aated at bre, de," 
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. r. 959 * Poſlſion 22 Ownerſhip, 4 in nk: meme, it 


> x? 

% TY 
8 TY 
* 


. i coelyſive. Evidence. A ide a 
Walker v. RG” y A 93 an iued WS? Bean 40 I 772, der 
Deng. 3. which he obtained his Certificate. He did not remove 
C. B. L. 240. ce from his Houſe; nor were the furniture, houſhold goods, 
Fg cc and plate ſold dr removed: he remained: in : poſſeſſion : 
4 and, after certificate, engaged in Trade on/his,own: Ac- 
c count, and continued in Trade till fome time in che 
By Summer of 1779, after the execution in queſtion. 
% But though: he traded for himſelf, he was continued 
ein the houſe by the Aſſignect as Agent for them, in get- 
ending in his effects and ſettling his affairs. And in all 
the ſtatements which they laid before his Creditors 
Le ſdown to March £779," the houſehold Goods in Queſtion, 
„ (inventoried and GN EY after the Commil- 
“ ſion) were included. 

5 1 2 In March 1779, two. of SrariCroitine, rocked 
„ AQtion, rovevered a ae ere ng out a * 
Ae ” 4e IS $94) . „1 Wy 8 ; 
| in uu the ue came in Aboot ee time 

4 the Aſlignees had the Goods again appraiſed and valued 

4e at 353. the Action on which the Queſtion was made, 

„ commented 11 November, 1 7759, and two days after a 

e ſecond Commiſſion iſſued againſt Bean. The time of 

e the A& of Bankruptcy on which this ſecond Commilſ- 

ion iſſued did not appear. The Plaintiff; proved a Deb? 

* P. 960. 7 under i it. The Queſtion * was; whether Bean's Poſſeſſion 

i Wor was ſuch as ehuitled the 1 "under the ſecond | Com- 
1 ce mon. „ it n W122 > The e ads, GK 

1:5 obs Croat Lord Baufeld was of opinion, 3 Cafe eculd:gor 

e ee Eee os 2 0 . e 8 
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Ward the Plaintiffs; har he was, as ry Hoyle "2 ee 


Plate entruſted to im” ar RPE al 
Vile, That the Words et the Statute are, „ee 
them the Salt, Alteration, or Diſpoſition a Owners.” - © 


g e did not ſell: but. Was permitted to uſe the Goods + © 

© as vifible owner for ſeven years. That he ſhould not © Ee nh 
give a decided opinion on the point. It might come: 0 „ 

« often before the Court. But that it did not ſeem on"! e 

* like” the Caſe of Plate ſent to a Banter s. 5 EI 5 

% Aſphurſt, ' That he looked on this an. the Cafe of. . 

6 a ready urniſned lodging: only in lieu of Rent. Bean F 2 

* gave his ſeryice in ſettling and arranging the affair. 5 „„ 

« Buller, J. That Queſtions of this kind have . 
« Fab than of Lau in them. That the ſort of LY . | 
« Diſpoſition, & c. are Facts to be proved, and e 
« conſideration of a Jury. The Statute ſays, bl, dn in . 
4 their . Poſſeſſion, Se. am Goods or ind whereof they CE: 

% ſhall be the reputed: Owners. Here the Bankrupt was not 1 
« the reputed owner. 4 That Poſſeſſion of Goods expoſed # P. LY 
4 for ſale in a ſhop may be within the. Statute. But Poſ- - 

« ſeſſion of the furniture i in an 17 is 'no more Evidence: 
&« of a Right to that - forniturs, f a of a Right to wn | 
« Houſe. EE 

« The learned Judge muſt it ſeeme by nes; YA . 
« it is not ſuch Evidence as Þ recludes Explanation, from cic- 1 pit 1 
« cumſtãnces, to ſhew Thee it is " ſpeci al poſſeſſion of. fn ; RE 
5 « and not 2 nd caff) ing the Reputation, of. | 

whe 1 81 A r a 

«He ir CVE a man who is Sg: a . „ 
4 poſſeſſion of the Gods of which "Before he was: Owner, 
99 We lving in the "Houſe, in which be had lived befors, © POS Mee hed hy 
« while Maſter of that and of his other property, has l. 

25 ſuredly” ome Ground for ſuppoſing that he — „ 
« owner. A commiſſion of Bankruptcy is indeed; Notice, - _ - 
« that the'Ownerſbip is de veſted: but 4 Certificate reſtores 
* the Capacity of | Omer ſhip, and then'if he renews EG: 
with the external marks of property, the goods. origin r 
4 ally his being in his poſſeſſion and uſe, (for 'they were F 
the furniture of the Houſe)” it is hot perfectiy clear __ $25. 

| * the Knowledge which the Creditors-under'the firſt Com RY Kb bt: 

« miſſion had, of the Nature of the .Poſſcſhon, ſhould. . . 
« affe&-the Creditors under the ſecond Commiſlion- fag. © 7 1 

. The Poſſeſſion 'of a Goldſmith or .of a Banker 4 Abt 


% 


3 E 2 


« known em the Nature of their ute they baue Yn : by, 
4 e or” the . W . NE 0 . 


4 the 4 
" es cc ele d Fuse of the rater. would exp plain 
o themſelyes, to be à Bailment for fate guard; N. not a 
« permiſſion to uſe them in fuch Manes 96 ; as ould racer 
66. " the reputed Owners. | 
Ip all Cafes of this Kind it is for the 11 7 to, 8 
540 "whether the Trader was. {uffered to A a Diſpoſal 
over the Goods as if tb 55 had been his own. - This Po- 
| . tien of the learned Wee will not be controverted. 
0 28 the other hand, the doubt expreſſed whether here 
* was not a Diſpoſal confioued for: a great length of time, 
4. 28 fo circumſtapced: under the peculiarity, of the Caſe, 
« azto induce them to regard the Bankrupt. Bean as having: 
- © ated as the viſible TOE Wk kan he HONG © ety. 
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66 101 Deli "af A oy 7 typ fic 2 upon 
„ either of Petra ot it wil r eee Intereſt, is 
e ſb far transferred, as © del bento oo of the Rankrup!, 

« or whether it will paſe to the Aſſignees. Theſe Quel- 

| „tions arc, whether the Goods, in rau, were counters 
*P, 963. % rnanda e by the. ien * fop if, ſo, an Ad of: 

. \ Bankrupie Aer ning _befare they ep . Place 
40 of their Deſti 521050 is.a e dne ſy 


. was fu urig at time of weking it; for if it was made in 

1 ©, w00 conjemplation. of an immediate Bapkruptcy,. and with a 

<6 vie w to give an 1 referepge to a particular Creditor 

« it js void, as be ane by the Principle which 

Wo pervades the Ban rupt Laws, Equality. of Diſtribution: 

4 and ne private 48 to. fect this FRO de. 

| 4 fered to take elfect. 5 : , 
r Thus, if. a, Perfon, ſe epd Bills 5 Exchanges; on con- 
Mans, 2239. c fign a Cargo in the .Courſe of Trade, and a Perſon, to 
e whom, he, ſends them has paid the. Value befor, though | 
4 he did not know of the ; ſending; of them at that time, 

| 2 the ſending of. th hem to the Carrier will be ſofficjent to 

*" Prevent" the Aſſignees from taking them back in Caſe 

. «of an 5 Bankruptey. For in ſuch Caſes ?till 
Aa 4 * AQual” Diſſent, there. is an Aﬀent preſumed, and the 
| "0 1 contract does not reſt in ſuſpenſe (ſo as to pre | 
Ws. vent eie Transfer * the. 9 "ul final: 3 
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4 BE. the Delivery t equntermandable,. oe Trader 
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| _- THE LAW OF TviDEer, © 
40 and Acceptance T. And thus it is, that Lands extended Vide Audleyy. _ 
« jn a Statute are * bound: though not finally in the Co Huy. 1 
« nuſee- untibthe delivery on the Hberate and his Aſſfent; „ 
« for on the return of the Writ he may refuſe them as P. 964- 
e 3 8 F Mabe. 


+ t The 2y-/tio Marcina or Numantina has been adduced as De ORAT. 

ſal illuſtrative of this Point Fideaturne' ei quem pater patratus — 77 5 

o- 6 dediderit i is nen fit receptus poſtliminium eſe.” It was held . 4% 
d. clear Law, quem Pater-patratus dedidifſet, ti non ge Poſilimi- TOPICA es. 

| nim. FONT ES Dd... 3 5 p „ | 

*. | Here the ſtreſę was laid on the Non Acceptance ** dgfendi po. 

e. | « of poſtliminio redizfſe © deditum now ee, gquoniam non fit re. . 
ſe, 4 ceptus. Nam neque - deditionem neque \donationem fine acceptioune . 
ng ＋ÿi1 . 8 
n. But here the inferring of the Neceſfity of an Acceptance to 

pe complete the ſurrender was of the favourable kind: for by the - 


ſurrender, Mancinus was to loſe the Right of a Roman Citizen' 
if that ſurrender were not conſtrued incomplete for want f 
Acceptance. In the Queſtion concerning Goods in tranfitu,. - 
delivered before a Bankruptcy in the regular courſe of Trad e 
but not arriving till after, the favorable Conſtruckion depends  - . 
upon fre/uming Acceptance; as the Contract) if incomplete, is 
countermanded by the Bankruptcy. But the general Principle | 
is common to both Queſtions, that Acceptance eithe poſitive 3 
or preſumed is of the Eſſence of a Transe. 
k has been ſaid the Caſe of Mancinus. was favorable: Had 
he been ſurrendered with a defign of delivering him to puniſh= - 


© A\ 


ment, as one whom his Country abſolutely renounced, the 


, * 


Queſtion, of Acceptance could have had no Place, © +» 18 
But as Cegſul he had commanded the Roman Army in _ Ab. U. E. 615. - 
He had been ſurrounded by a much inferior Army of the Ene Suppl. Preiuch. 25 
my, after, having been obliged to raiſe the fiege of Namantia, L. | "boi Vie. - 
For the Preſervation of the Army he had figned a Convention 14. Cler. 1710. 
Which ee. Peace between Numantia and Rome on the 
Terms of equal Alliance. He was recalled by the Senate: and * — 
in that Aſſemhly the Peace he had ſtipulated, was received with | 
high reprobation : The Senate refuſing to confirm the Conven- 
tion, and reſolying that on the commencement of the Conſulate. _  _ 
of the enſuing Year, the Queſtion ſhould be moved on the Inn. 
validity of the Treaty, and the ſurrender of thoſe who withour _ 1 
Authority had pledged the Faith of the Republic. 


* * & F 8 8 7 2, ED 


: _ Accordingly the new Confuls, * immediately on entering“ Ibid. L. 56, 

af. upon their office brought the Queſtion before the Senate: and a P. 344050 

Þ reſolve was paſſed, that"the Tribunes ſhould propoſe, that te 
Peace be diſallowed which had been ſtipulated with VNumantis © __ 7 
and that thoſe who without Authority of the Republic, had ' » - _ 

2 taken upon them to engage the Faith of the Republic he del. 

L vered to the e himſelf in promoting 

: the Reſolve for Hs ſurrender to the enemy paſſing into ZAS Þ; 


The Numantines refuſed to accept him, and infifted that they. - | 
were not bound by the tender of the General, whena Roman © 
Army enjoyed the full benefit of the ee eee . 8 

e r En en BEE a Er i in cinded d 75 „ ol 
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5 Tur Law oy miner. 3 
„ 22 . e 9 in u the mean time his 725 is pre- 
„5 When afterwards given. it ſhall relate to the: 
e Ni Tranſaction. e A 
„„ 8 $Jnder this head another Cale x merits Obſervation, 4 


Iamaterial alter Aﬀent er not where . eee wa 
„„ 275 ee | 


RR e 01 <0 The Doforaen; W were 3 in 8 EY 
7 2 4 dealt with Cripps and Quarme, Partners at Penryn in 
„ ˙ ²— . ˙ , 17 april i 715, the Defendants by their order 
+ 5 1 ſent certain Goods, and gave them Credit on their 
Book, they being at the fame time indebted to them for 
„ cother Goods. 18 May following, Cripps and Dyarme, 
3 knowledge of the Defendants, ſent diyers 
5 4 ſilks, (the ſame ſent in April) to Mr. Penhallozy at Penryn 
FP. 965. 4 for the * uſe of the Defendants. June 4. Cripps and 
2 2 0 NES rme became. Bantruptt. June 6. they wrote to the 
3 . Defendants fi nifying their Affairs were in a declining 
ſituation, and that not thinking it reaſonable that the 
4 laſt parcel of their Goods ſhould go to ſatisfy their other 
1 | SR Creditors, they had not entered them in their Books, 
4 ©, but left them with Penhallow- who had orders to deliver 
LINES 4 them to the Defendants. — June , a Commiſſion iſſued: ; 
JE 7 S000 ! 13, the Defendants received the Leiter: Which 


e 7 
; | 15 ſeinded as invalid, that Army ought 1 to be in the fitoation * 
= whence they were releaſed, Ge GET 
P Bore Ip + On his Return, Mancinus EWA, the Senate. 9 
| The Tribune Rutilius o 480 his taking his ſeat: ding. | 
1 3 N by the ſurrender to the Enemy, independent of their Ac. | 
Ceeptance or Refuſal, Maxcinus' had loſt, without . of 
. Recovery, the Rights and Condition of a Citizen o Rome. 
| 2 _ this. it was urged, he had loſt them, but: :conditionally, on = 
78 Event which had-never taken place: that of his being accepted 
by the Enemy. The Argument prevailed for his fe- entering 
on the Rights of. a 1 Citizen as fully as if he pad been de- 
| Iivtered to the Enemy. On this we have the opinion of the 
| great Ornament of the Laws, the Philoſophy, and: the Elo- 
- > Pra CAEC. -quence of Rome *. Ut Religione Civitas fo watur Ciwvis Ro- 
. t manu tradicur.: ui cum eſt acceptus, eff corum quibus eff de- 
| : no ditus; V non accipiunt, «s Mancinum Numantini, retinet in- 
* tegram cauſam et Jus Civitatis,”.” 
Fg Upon the queſtion of preſumptive Acceptance, and ina va- 
1 riety of other Points, the great Judge who has lately retired, 
- _ uſed to illuſtrate our Law. References to claflic Literature, 
| and thoſe parts of the. "Roman, Turiſprudence, which are derived 
from pure and univerſal, Realon.—in. what manner, with what 
eaſe and gracefulneſs, with what ate of . cannot 
| . | ſoon be 2 


66 
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* — So Load” | 


e in the Courſe of Trade or in 
Recovery of Which due Diligence has been uſed: by the 
« Creditor; but it is 4 ſending back of the Defen an's 
« own Goods; and this in prôſpect of failure: which ik 
« it were not capable of another Anſwer, would fall under, - 1 
« a different head of Caſes & to which all Queſtion of * P. 957. . 
% Acceptance and of Countermand' is immaterial. | The true - . - Z 
„ Anſwer ſeems to be ſuggeſted by a great authority t coup. 

« that the Traders when theſe 1 

« the Defendants, conſcious- of their ſituation, refuſed to 
&* accept, and honeſtly returned them: under the juſt im 
« preſſion that in their circumſtances they ought not to 
blend theſe Goods with their proper 
« tered them in their books: Penhallow While he held ae 
* held them as a Truſtee for the Defendants. 


4 undue Preference, an 


KY "IF given would be ineffectual. 


TRE LAW or kybkner. 5 


r » — 
4 3 * 
CAS . © ak z % 
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4«/ . 
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was 5 the Grſt notice they bad of the 1 to Probate | 


and as ſoon! as poſſible oy. bynilied- OE ne 0 
take the goods again. 

« Sir Join Pratt. ſtated the Queſtion i 5 bei, Whether 
by the Delivery to Penhallow 'wwithout' more, the property - 
was altered: for if that Delivery were countermandable, 
the Act of Bankruptcy intervening before Aſſent of the 
Defendants would prevent the property from . 


ſufficient to toll a ſubſequent. wer of 'countermand :: and 
that this Delivery was in ſatisfaction of the Debt. That 
although bare Delivery would not extinguiſh it, bechuſe 
of the Power to diſſent, yet the abſolute property paſſed 
in the mean time, ſubje& to à Diſagreement; the Con- 
tract did not ſtand open till "Agreement, büt was com- 
plete, unleſs there were actual Diſagreement. "Thar | 


&« Here was not an original Dee oh Goods, — 
payment of à Debt For. the 


s were | ſent them * 


ty, they never en-— 


K 


„That he thought from & the circumſtances, there was * y: 966. 


PR 
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Cowp. 1 5. 


_ * 
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“But when on the 8 an Intent appears to give an 10 net 


Gf ilfratio 7 this Puh. 5 


N A 5 X | 
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& Anne 155 Iſaac Scott were Merchants wid Cong 


„ March 27, 1767, Iſaac went out with * intention to ab- 
« ſcond, and did not return hes 1 a eee on . 
5 him, 8 8 FT SET . " METS 


— 
"2.4 1 


* Hagut 


Aſſent ſhall: not be e 8555 Mans, my 


IV. Burr. 


ME « "Og Man 417, 


4 


ce therefore the Delivery to Penhallow, being un good con- 5 e 
« ſideration, and prior to the Ack of Bankruptcy trans _ 
« ferred the e Ne e it 9 Ng that 1 
et never diſagreed. e 


et al. 
Afﬀign, of Anne 
* P..968. 
and Iſaac Feott, 
v.  Ralbefton. 
Hil, 8G. Ill. 


Ky. 
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THE ra or rudern. 5 


« On the 30th Letter mis recdived by the e 
e. ee by 1ſaac” Scott, dated Dover, 28' March, inglofing 
«6 Bil of Parcels dated 23 Marel, of ſeven Bags of Cel 
4 ineal for 16451: 145 6d. . if the Defendam had pur. 
4 chaſed the ſame of the ſaid Anme and Iſaar. Scott ; and 
_ + informing the defendant that he, Iſaue was gone off, and 
4 that he had depoſited the ſeven Bags at George iStFeet' 
n Warehouſe, in Rolleſion's Name and for his Uſe; though! 
„ in Fact he had not purchaſed or agreed to Purohaſ 
$4.3 2M en ſuch Goods of them: but the Defetidarit' imagined 
& it was intended to ſcrure him in part of the” Debs due 
0 « from the Partnerſhip. |  _- | 
„ On the Zoth of March, the Demons. went to th 
: C 125 Warehouſe of George Strett, in Tiames Street, which 
% & was a public Warehouſe; where he found the ſeven 
« Bags of Cochineal depoſited in his Name; which he 
4 fold; and applied the Money to his own Uſe, in pan 
„ payment of the Debt due from them to him. They 
. had been depoſited. there with Street, on 26 March, for 
«the Defendant Roll:ffon. On the 25th, Iſaac grote told 
_ & Street that they were for the De endant : and they were 
« ſo booked in the Warehouſe. But though the Goods 
& were ſent to the Watehoufe before 1/aac Scott's Act of 
& Bankruptcy, the -Defendant did not then know that they 
5 were there: and. he did not declare his e till 
4 after that time. 
Lad Mansrtp bid the Aﬀert was to Nothing. The 
Depoſit was not completed antecedent to the zoth of 
* March. Nor did Rolſeſlon in Fact aſſent to any thing 
* but the falſe bill of ſale ſent to him from Dover; which 
« Bill was after the Act of Bankruptey oommitted, and 
vas ſent to make him a Creditor, upon a falſe e 
bs tion of a Dealing on Speculation. _ | 
. And VYArESs, J. obſerved the Tranſe Aion was 1 | 
| d and ſeemed a Fraud: there being no Account * ated, 
4 P. 910. and a voluntary Depeſit made to favor Kolleſtn. 
153 4 And be the Conſideration how meritorious ſoever as 
between the parties, be «the payment however, clearly a 
1 Duty, if the ſtrict and univerſal Rule of the Bankrupt 
% Laws ſtoed not in the way, ſtil] if in Contemplation of 
„ Bankruptcy a Preference be attempted, : the e n | 
„„ of Law irreſiſtibly interpoſes.. 
ie completely demonſtrated i in two very olebrated 
„ Caſes, in which beſide. all the Grounds of Delivery, 
0p e 2204 Taps: W or . were 
1 0G N ; 


8 eke 0 in Qs Saen x ln begs ag Manner.  — -. 
0 9 ae . e . „ 
92 Wn” mo. Zerg Kune 4 pela Set 
6 Note drawti by Behr and e; Ir 6001, to e us 1 tt 
. co whom they wee indeptöck Hrgely, und Tent it in a9 56 22 

gl es ſetter: directed to him at Trowbridge, which Letter. was B. Ns 

þ « cafried to the Poſt Office that Morning, the 114-28 1 

{i 66 thinking that the Pöſt da for”: 'T* owbridge. 5 1 9 the „„ 

* « courſs of the Poſt,” Which weak out ; the Sarurday Night, + 
de Letter was re reveived en 2j, thi toth, and „ 

K 6 « not be ſo before... 1 4 td Sr 8 

þ « It was a common. 10 hight Note tor 8001. which | 

e indorſed, and ſent under theſe. eitoat ances. by the 

* WY + Bankropts'to | Taupe. 23 5 


* 4 The dar Had give 1 two "Notes & As Diasem * p. 91. 
0 


7 « of this romiſfory Now r 4081. Seh, hich! had 3 

r « been difcharg 645 On Saturday 8 March, (the day ar 4 

« WY < they put the Note inte itte Poſi-houfe) 10 Sat 296 „ 
v1 « an AY of Bankruptcy and it was admitted upon the „„ 
, | ce ſpecial Caſe, that the Note 'wis ſo indorſed and ſent „„ 8 


« in contemplation of their ad 2 ee | 8 
« fallure. i 1 
4 Two Queffidhs had been Wade: 4 e 
„ Whether the Bankrupt's Property, in jy «Now was ae 
ow” 1 before the "Bankruptcy 5 And, whether a 7 nr, 
« can.in pay. Oy give. ſuch a HA e 488 


mg 


— 
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5 Law MANSFIELD wa 8 ths ts 3 8 TY | 
« ſhould make, was, due. under the circumflances of this 


Ru 2”'Oq =», Oo 


* 


% caſe, the indor ſing” and ſendin 17 this Note to the. Defendant is 9870 5 l . . 
* fraudulent and ' therefor als void. And that he choſe to „ 
« it on that Ground, becauſe the moſt deſttable ObjeE is 


« all judicial Determinations eſpecially in mercantile $1 ng CNT 
(Which ought to be determined upon natural Juſtice, a . | I 
not upon the Niceties of the Law) is 6 4% Nantlal I is 
4 tice. 8 therefore he ould avoid laying” the ſtreſs, : 
© that might properly be laid, upon ſent being neceſſary „% Od Fr 
to complete the Contract; or the want of a ee, „„ „„ 
& the ſolid Ground being, "that a'Comtraft bal, Je 5 ed | 
„ * complete pm any Diftintiim where the Tuftive of the ind * . 972 


3 requires ty 9 there i 170 no 9 — c 


298 
an * 4 * 


4 


„„ ann 05 wiprnen. . 


3% 353 8 That a as to +þe, Queſtion, Whether the; Indorſement 
=. Of „ fraudulent, i it is certain, that to the moment of ay 
- Bp © % Aﬀ of Bankruptcy committed, the Statutes of. Bank- 
e cc eg, leave a Trader every power an Owner can have 

FTF Eſtate. By Deed a fraudulent Conveyance i is an 
55 4. Ad. of Bankruptey; other fraudulent. -Diſpoſal,;-though 
” tc not an Ac of Banktuptcy,. is void a as all A Ads. to de- 
« fraud Creditors, LY the Pe: Laws of the Land, are 


# 


; $1 FLEE : Wy low 'void, . 
„„ cc That the” true Queſtion is not 19 tho a "Fg moj 
5 44 in any Caſe upon the Eve be 2 Bankruptey,. do an Ad 


Z 4 which in conſequence. gives an advantage to a particular 
„ 0 '« Creditor. It will depend upon the HA: if. in the courſe 
0 of trade, this is a fair Advantage: if a Creditor threaten 
| « legal diligence. and there is no colluſion: or begins t 
W | Debtor, and he makes an Alignment of part «f 
his Goods. But that it never 1 into the mind of 
1H EE... any man to ſay, that a Man in ont emplation of an Ad 
Y of Bankruptcy gonly ſit down, 775 diſpoſe of all his ef. 
| 4 ſects to the Uſe. of different . Gree, vet this cannot 
> &« be pre vente d but by excluding the 869 8 to any, 
„ « But hat if done in a courſe. * Trade 10 oy, fraudulent, 
_— 1 « jt might be ſupported. 5 
. * P. 973. * © That this was not 1 in a ae of F Fd; i for 


10 there never was any dealing between the parties in ſend - 

“% ing indorſed Notes; there was no application made by. 

A the Defendant; it was done with a view, to poſitive i ini- 
& quity: And was an Act moſt certainly not. complete as 

ec between the parties. 5 

4 Jn this Cafe the Defendant did not e the Letter 

cc encloſing the N nor "en 28 ae TN its a 

15 Fe : 8 ö 


. N Ch 5 

05 5 riss ay, FoxDYcs. e 
ä Er th the al Caſe to '% 8 on his 1 Ege 

ES, I * 5 33 a Creditor to Ferdyc? and Co. to the amount of 1300. 

Cowp. 11. e and upward, paid into their ſhop as Bankers upon 16 

: R June 1772, the Arte ſum of 7000/1. and had it writ-] 

«ten in bis Book, according to the uſual Courſe : which 

« um he had borrowed for the purpoſe of accommodating | 

„ . ſhe ſhop during the holidays; and at the time the Mo- 
5 | ET SLE 4 .ney was paid in, he ordered the perſon Who paid it, to 

5 | 44 tell them, he ſhould not draw the Money out before 


e « the e e. i, wah, Hh” were. LIVE = a 
e <6 ingly, | e "On 
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* 

j wr3©xEzsrry, 
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n "EY 0 OO 
"ow Perdce (ap all Night terien his Books | VV 


® and affairs in Cntemplu fon of gong oF: and being pos 

s ſeſſed in his own ſeparate Right of the two Notes here. 
after mentioned, boat five in the) Morning he enefgf ec bo 

| «© them rh ye Fi War. © Wie; Frrdyce edriceiving 92 
„ that the Money lodged * by Mr. Fiſhar - with , Houſe on * 5 ane 

„ Süthcthay oft bk d eee Pebhaſs e ne, +3 
* pins hat been talth to" pare it ture, br has nie And. to | Rs 

* o— him that” Preference en 925 VEN Oy 3 
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25 Vi be V 
5300 e 5 „ 
4 187. 4 T Foth, 8 fp. 

2 1. Pardyes Lever the” Letter e to Me © on ele | 
* Harriſan his Clerk, with directions to carry them to Mr. 1 1 „ 
be * ar office, and to ive them to him. About 46 | 5 9 
Abel in the fame Morning; Mir. Ferchee went too 3 
4 « Frags. Ky half” wit Foe en "the fame Mo 8 
chene againſt im. | Harriſon about ten 
clock the" K. day, Henle at the Defendant's Office : 
or fading itn at Home he returned about twelve: but 
14 ft i being Hany fine" chte Office" wit ut: On Thurſday | 
« the 11th," Haff delivered” the Zens uh the Noter td 
«My. Jane ole of the partners of Pordyce, who ſent for 
the *De/AMdint © When Mr. Jam in the preſence of the 
« Defendant LE) Bellamy, opened the faid Letter and 
% delivered It Win "the Notes to che Defendatit 5 who 
10 Fit + 1 24 the 2 to the” . reſent took then 
Bock My in Fs poſſeſſion 5 
defiver N up; Thover was brought for 
{ and a Verdikt for the Plaintiff, ſubject 
e it was Farther dated that Fare * . 1 8 
5 255 was "Indet js to the 'Partnerſhip, in a wks "_ 
“chat FRE Ama e the Notes in 2 4 
The Caſe | 1 
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"by Mr. Bully 4 Me A e and af 
* Term by N 250 25 eee, 


+ The My. 41 4 Patna Count e GEN 
id wha died 6 7 young; having mx e 2 „ 
uch Talents "natural and acquired; us Were rapidly . 15 
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ä ee or tees 


| 25 F. W. 427. 


Liang 9. 4 that Whether the. Caſe be. ay 'by.a 
| Bartlett. « ſion or not, the foundation on ee reflyaviſtzpot 


Cock v. Good- To «The. Caſe of Cal and Goodfellow, was Led 
JF .:: the Court of ee would afforded. compe 


3 at 
8 P. 976. % Helock in the Neige juſt going 0. 5 * 
Ty the 


. 10 the e orable turn (whatever. that was), of the Ne of 


4 = « been obliged to take the+ Notes in ſatisfaction of hi 


, $ 1. p 
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Og $$ atgr 2 EE * 15 1 15 11 44 Fs 2 ge © TON "ff chr: 


As ich wikis; 


Jian F. the Cooke, ire e 
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ey 
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3 $44 he 8" 8 „ 3 1 22 4 . 
„ # Lord Manzemap after ftating the Cale and premi 


47 5 dee the general Prineiples, OY to ſome Wa preced- f 


— 4 


4 10S Caſes. : 15 1 „ 10 { 
PET Ond- 4 "hat in the Gwen wh, fel, hag. bes 


A 7 51 the: Reaſons and 14 EY on the. hopes | 


TEN Analogy of the circumſtances. there Was an e 

. tinction: the day on which by furs _— the: Money, was 
* to be replaced was paſt; the N be 

c Bankrupts gave a ſecurity fo e of 


e & ſupport this. 


= of. Bankruptcy, with his Boots on, as it were, for 
journey which, would ze that AB, orders. this ſervant to 


6 take pertain Bills in diſcharge. of; A: 8 * Aud 25 he 
ormanee, of no | 


4 legal and ſpecific Obligation, in no courſe. of dealing 

e without, provity of phe fre 55 Nie 2575 on. bis part 
40 for the Money, (for, the fan . 
and depoſited dhe Lee bad [poſtponed | 


ED 15 calling of it out till.the Friday) and withavt..a:pp 
© of the Notes being elivered be 97 t 4 of | 
6 ruptcy. It falls as to this part much Fabi the ry of 


z ? | the knowledge. of. the 2 43 18087 BU. 
3 4% It is an. order how % (hall be a been, 
eb din bruptcy... 1 0 Ge 8 it to 13 awn avant 


ve gountermande 475 Had Mr. Fordyce by 


« ſpeculation, which was either to render him immenſely 
rich on to fix his failure, had he been 1 in the. moſt flou - 
c riſhing circumſtances and. any calamity had affected the 

% Drawers, would a Creditor in any Caſe like. this hare 


% Debt. And beſides they exceeded that particular Debt 

5 & by many hundreds, and the Nature of I Tanten 
* P. 977. upon * the Face of the Letter, is an intent to give 

OK eee the e not allow: bags which 

Sy 2 be 


1 
7 
. — 


Goods lodged in a Warehouſe," W. * ut ichn | 


60 
65 
«c 
c«c 
i 


"66 


= 


46 
- 
* 


4 ao Poe . of: "RGA! i mos e 45 
. © though without Deed, as by deed 1 it "would ave been 5 


2 


* 5 


of 


« eriminate himſelf... 


que ſtioning to ſuch points as have this Tendency, if other- Ex parte 


urs wind Ok. 


3.53 


15 mann A& of Bankrupteyß. | 

% In theſe therefore and ſimilar Caſes it is for the Jury 
1 on the Evidence to conſider, whether the party, econſoi» 
46 ous of his ſituation, was endeayouring to give a prefer- „„ 


te ence to a particular Creditor, in prejudice to that 5 e 
bot Diſtribution, which is the ſoul of the Bankrupt Laws + Mod he 
« or whether if the Ac in itſelf were warrantable, it was . 
ec complete, ſo far as the Bankrupt was concerned, * . 
et the Bankruptey: for in à regular Tranſactſon, At © - 


« will be N whos it. Us 1 1 to the 1558 t (TATE 


TY 
74 we 1 
q 1 % . 
5 2 44815 — F © OE, * * Ts * 9 4 * 8 . 4 * . 
r$.98 bay: Dt HEL” FDI SiS „ . 
* 5 i % . C3 N RT : 1 3 5 4 i © 1 ; , f a . . 4 f 33 3 * 
* f -- $ 8 1 4 * 5 LF" 
$9, 1 * 


Þ whit manner 2 0 Bankrupt wif 1 Joe Th 


ike! Evidence maintain dew Action. N A 7) | 


9 If his bring; an » Aion on a Contra male. by: 15 CB, 1 0. 
« Bankrupt BEFORE his Bankruptcy, it ſeems clear that Evans v. Man, | | 


« they mult declare as Afignees; and muſt prove the Com- e 


. 


4 miſſion, Trading, and 44 of Bankruptcy : but if te 
Contract be AFTER the Bankfuptey, then it. ſeems 
« otherwiſe ; for in that en e can No. no 
6 ans . Ne r . 


3 21 be 1. 
05 kene 15 the Bankrt »  criminating Paint. 1 


«ht ha! been obſerved, that a Baikropt's Evidence, 

6 ſhall not be admitted in 8 or to the intereſt of him- | 

« ſelf; and in this reſpe& he is within the general Rule, 
« which affes -all perſons under examination: on the 
tc other hand he is equally: within the Protection of an= 
© other general Rule; that be ſhall not be vompelled to 1 


. 4 5 of 
* 2 ® . mY * © 1 
8 * 


er. on, 


Vet this is not held to Ne the Commiſſioners from 26489 a” 


„ wiſe relevant: as of Smuggling: for that the Bankrupt „ e PSP 

* may demur to the mne and the Chancellor will 85 B. L. * 

* judge on Petition. 

Hut this ſeems to be a point of great Delicacy t and. 

« \{till more that of committing for refuſing to anſwer ſuch WT 

{ Wn TRY when on habeas W ae, ned _— may 
TFT 


* 
« 4 
% 
Fj 


THE Ry or. xviDrNen, | 


N 58 1 ſueh a Queſtion, oY was | not-le 
1 « gally compellable to anſwer. - - 
1 m. Burr: 1124. , The Power of examining is not limited to- the e 
. B. U. 2801 % Days to come in and ſurrender and ſubmit: he has to the 
a 4 very laſt minute of the time to ſave his Felony, though 
50 he come in ſo late it will be PINE Ee to 
55 = « complete * examination then,” 5 To | 


% 1 : * , » 4 . % © 4 


1 K. 17. c A Promiſe by af gnees to be OE examining cannot . 
en „ pleaded or given in Evidence: but 15 this Caen nave | 


| Wallace. 

Ib. 29 G. 11. % FRE 1 

Baal its peculiar Title. „„ 

— 979. * What Evidence may \ take a "ow Surrender « ot . the 


RT ß | 6 | Par. 9. 
| Of Surrender, e 


0. u. C 36. 4 The Statute hath 'ſaid, that every Bankrupt wh foal | 
: & not within FORTY-TWO days after Notice in writing t 
„ be-left at the ufual place of abode of fuch perſon, or perſonal 
„ Notice in cafe ſuch perſon be then in priſon, and Notice 
7 To « given in the London Gazette, that ſuch Commiſſion i or 
| 4 has been iſſued, and of the time and place of a Meeti 4 
. e Commiſſioners, therein named, or the Major Part of . 
„ $URRENDER fimſelf to the faid .Commiſſiqners or the KR 
fart, and ſign of ſubſcribe fuch ſurrender, and ſubmit to be 
examined from time. te time upon Oath, or, being of the 
People called Quakers, upon ſolemm Affirmation, and in all 
hing, conform to the ſeveral Statutes (then) already mad, 
« and in force concerning BANKRUPT, ſhall he deemed" and 
e adjudged to be guilty of FxLONY : and ſhall ſuſfer as Felon 
„ 1 withaut benefit of Clergy; and in ſuch caſe ſuch Felons 'Good! 
% and Eſtates ſha!l be. divided 17 the a: e ny 
3 e "OI: 1 F 


Statute, VF 


* 972 
* 


8 L. 91; 2. 


A 


Hp * a a_ * * 1 


Ly 
1 
Pl 


4 . 4 k 2 Pe . 5 g F 5 
ZERO 8 if ; P : 0 
* FI - : © 

* * 1 N 
. * * 4 - 1 
4 1 . . 4 F is * * 

* * ” 2; . al A 5 

7 > XV ey of FR 5 ? ' % hs 

EXC: 1 2 10 : 
, A . — . 
* * P * {7 22 * * N _ 


78 ; 3 % 7 3 If $4 17 ; 194 . * | 3 oY 4 2 N 1 705 1 rh : 4 5 c 25 5 : * ; 5 8 1 4 
14 ONSET v ant 5 2 RN 7 8; 55% . 3 SLE ; : : 
_ | AION e Par. 1 „ 
| Wha Eridenoe may take a Nas: heften out Xt the Statyte. by 5 ; | 
| * If by a default not, wnterides! to delay or defraud ba e e 0 Ef 
Non « Creditors, the Bankrupt has negleQed to ſurrender him. BY 3 


4 ſelf at the day appointed, the Terd Chancellor upon 8 
„ tition has power to order that the Commiſſioners be at 
6 Liberty to appoint à new day for taking the examinas - . 4; 

„„ tion. But #is Lordſhip has declared upon an Application Ge B. 5 101. 93 
« of this kind from. ihe Aſſignees, that an innocent defsult 3. 

« was the only Caſe in which this was permſtted: and . . 
« that then the ſpecial * circurſtanecs were always re- * P. 9806. 

4 cited in the order, with a view of preventing his being — e 

. convicted of the offence as far as that Court could oree N 
10 vent; although, he 0 mor W it would * — 
7 alter the Law, 


07 he nenne cem HE. os 7D TT 5 4 


“ And in ſuch Pe where there has been danger of W : 
66 Proſecution, the Lord Chancellor Macclesfield, has more 1 
than once ſuperſeded the Commiſſion, „„ © 2 - of 
4 ſtop to proven of this Nature-: but'it has been juſtly Ns 

« Ob erved, "that the facts which would be ſufficient to in- 5 75 ; 

1 'duce Yuch an exertion would be a good defence upon an . 

ce Tndi&ment: for that it can not be ſuppoſed the Legiſ- „ 

« lature meant to infli& the penalty of Death upon an in 
| 40 voluntar ry ne e& to ſurrender within the time pre- 
* ſcribed.” That ſhould the Bankrupt be abroad at the 


time of the Commiſſion taken out and ſurrender after 

10 the time, but as ſoon as he knew of its having ſued, 

4 it 3 to e the AS could extend to fuck | 1 
aſl, L. 1 „ 


811 1 a „ W "7 „ 9327 A : 
. — 7 9 * 3 ” * 1 
K ” a 4 2 * * 1 * 
# * 11 
„ ; 1 ke vr 1 
2 7 ” > + ; 4 * " . 
* 8 + F YL - BE 1 2 . P 
4 , , — 
* 
- 


Prout wet fel bs 8 in a. Caſe 1 extreme. Ri: 
gour. of Non- Surrender, kth 5 


60 And Fa e expreſſed. himſelf in - 4 I 1 
* manher, as to manifeſt, that under the ſeverity of thing 
« Statute, the Proſecutor muſt not expect to have his Caſe - heb 
* ſupported by an interpoſition, to enable him to offer 
* Fo idenes Wen not within his Power! and that there 
5 1 LE e — | 


= * 


3 ru uv. ar. [DE 


N 40 1 be lch circumſtances as 8 in a 4 of 1 
„„ “ to defeat the Proſeoution, N th in ee Rigor the a 
| Facts were proved. 
% p. 981. * As where it was part of a Petition. that the Clerk af. 
KEE: RK the Commiſſioners under a Commiſſion againſt Comerlan, 
Ak 221. might be ordered to attend at the Od Bailey, with the 
e. B. L. 103, 4, 6 proceedings under the ꝛommiſſion upon a Proſecution 
. 8 the Bankrupt | for Felony. in got. de e 
W e himſe 1 
8 „„ CSE TOM '« The Bankrupt bad relyrned | about fx weeks her the 3 
np . expiration of the time. 4 
JJ y had beeñ read wy Magee and Creditors, 
| 4 that they were very well. ſatisfied” Sith fth the Account he 
A 5 e had given them, and did i ot, believe he could have made 
EF ( npbees a more. full diſcovery if. e had ap red. at the third 
TFT ſitting.” The Profecutor was. not 1 Ht and the 
N +007 circumſtances already Rated ſufficiently indicated, that 
** "be had not the concurrence of the Creditors, „ 


| - | N | Chancery has 4 1 fed 0 ofift the Exidenoe on whichs Proſe 
: ; 8 cution of this Nature awas to be ſupported, Th 


5 « Bold Haipwiegz faid, That, 1 upon ths. 3 A 
„„ and a ſevere one, reaching to the Life « of the Bank» 
1 4 -upt, a Court of Equity wouſd not lend its aid, by or- 
3 | _ * dering the Clerk of the Commiſſion to attend at the Old , 
=. ©. Baiky, with the proceedings. That be would not 

1 therefore grant that part of the, Petition: adding, that 
« there was no occaſion in this caſe. to ſuperſede the Cm. 
te "miſſion, as it was not probable the Petitioner would, be 
| 2 5 able, upon the ban 1 8 e N the, | 
WT 15 Proſecution. © NE | 


* 


2 4 £ q p. 1e. '$ 07 the ProduAtion of Evidence Le with re 7 4 
3 Proceedinte under the Commiſſ Ru 1e I 


C. B. L 7 60 Bracy was examined befor Commiſſio oners of Bankrupt ; 
7 329. 15 for having taken certain Goods of A. who was a Bank- 
163. * & rupt: and on this examination he made Depoſitions. 

. Hil, 12 9. de Afterward the Commiſſioners aſſigned theſe Goods io 
W. 8 | C22 the Creditors, WhO brought an Aion: againſt Brac). 
„%%%; — he moved chat he might have a Copy of che De- 
1 „„ poſitions | in order to de fend. himſelf; on Allegation that 
öäFf;! 8 were in the an of public Memorials, and that 
* | 331 "Ignorance. a and ſurpriſe he had ſubſcribed many things 
555 2 13 his SLIM, But the Mouen was: Zend for 


* 
— * 1 ” * os 1 3 F 
F, : ö _y 5 3 * - . % 4 N 5 
: #* e * 


F 


TT OS... Wy T 


_ 8 8 * * ö 9 * n * 
— wa - * 5 8 om N op S l * en, ow ALE 
Vo F * FE 115 5 * 7 A 5 
4 * * . 2 . + *. 14 5 o =” Fe, 
* N 7 : ot = a 1 4 2 
g 7 9 WEE 8 . v3», - 3 
2 ; by 5 * f 
1 Y a 5 By * a * 4 
BYE. 3-0" .08 2 - 5 : 
7 * ty - ** 4 > 
7 IT 2 * 4 
> 7 bY 7 8 * 
a 2 * * = . : 7 * * * 
Po” 7 * : a” 
SR 2 7 : ö þ N ©: 28 
. ” *- + 
3 . 2 ; . — 
: ; — k 3 2 
TOS. 8 3 
x 6 4 8 10 a * - - * 
4 $ OE | + „* * » © a 
- a Q R 


TR . , Nie - © 
e . \ 3 — 4 
r - i a . 3 
the 2 he OY . 8 8 
7 4 * be 7 
- * "Ss : ">", ES 
1. pe „„ "= 
SEL). 8 9 4 
* 1 0 1 3 
TY 20 * N 
1 = 
2 


p * [ 
- 5 | 7 
of * Fg - 
- * * * £ DJ 
* x 3 
— Pg 
| | Ya. > hs : 5 EE, 
2 3 * K 0 - a * 
ny W. 4 N ” * % 
& > 9" 24 " * 
5 * / * as N my F _ 
: 9 3 4 1 vs _ 
b +. ö . N N 2 * 8 9 7 * 
ahne, oo 2 2 s E N 5 | . ” 
"I a 7 3 — * a r 3 1 11 Fl #4 0 
* * 
28 Le * * * 5 » 


—_— 4a , 7 X 
4 5 ey 1 re LY 0 I N F * 
I . 4 DES oY 2 1 8 1 4 . n * Ae 5 4 5 $5.48 e 4 : P — > 3 : 0 
2 . 6 wy * 3 #1 1 5 8.8 1.5.2 / 7 : - a. 7 *. We des \ : 8 4 5 * % - 6 


N aid is 42 8575 . Di 7 Nog Pap ri hove 80 r 
vor ANY {7 D kN ; 3 


« 150 bi the 4 "I „ ee ny 1 trugt eee 1 J 
KO e nts Gr a great many. of his Relations at} nn . 

e Guild-hall, and brought a Bill againſt t the fame perſons C. * 1 3 Js 
ke. for diſcovery of thoſe" Concealments, on. Morten & on the 41 INS, 


44s 1 


it of the Deſendants chat t We i e be allowed. to EE 
40 Pak pi their Depoſitions before the Commiſſioners, | e 
6. in 2 to moke few . oa 5 10 Hann e 


* 


1 Ne 5 bots DE * . 
# Statue * "the Pro : atten yy ee Wer n 
88 


ve ankru | 
N © * 2 * An v1 * 15 of * oF 2 wy 250 n 


2 FLY 1 F 
E: 3 « a : + . "A 4 * * - , 
WP TG FF 1 wh, * > | 
1 has 1 7 = | 5 ts E 1 +. of ** 1 I 87 512 * NY * 3s 7 3 FR . < * # k CA N * 4 i £ N 1 
1 . 1 a t: | 
PR [++ $ ba IIS — * ” 4 «13 #5 24 : K ; - F J 
. 9 wm. 4 A 1 q * - 1 * » 
* * *. . Par 75 I *% * . %y 8 q 1 1 " 1 + 
2 . 2 8 425 n 2 $ vp »s 8 * % RR . » ” Ft * 4 
N * 28, 9 by * e 0 
1 


S n Gebiet f 1 ger 0 1 e OY 1 
( taken before Commiſſioners of phe gd the Pro. $4 + if 
852 ceedings upon fuck Commiſſions are moſt copymionly 152 %%% pole 9s 0 
« ſuck perſons ut at} as Clerks” or Serretaries fo ſuch Commiſ- %%ͤ;% 
* ſioners, and by reaſen of the azath of fach Clerks ar Secrg- Oak 2 
« taries are many times loft. of miſlaid, by means lere fk - 9b. nl 
ir perſent "as have or may purchaſe. any meſſugger, lands ene 7255 VA 
« ments or hereditaments, under any Commiſſion 27 % 


* the Statuter made ronterning Baikruptr, may be diſabled. „% Fa el 


. ſuch 2 5 
„ miſſion an the Proceedings thereupon : 12 And (her eas) +4 
% Commiſſions, 'De poſitions and Proceedings, in'cafe they CAN 
2 be in fre uced art not" af har} of Record nor can be given 
| ide 


« ſuages lands, tenements, or hereditaments, by or under any 
Conan on as" aforeſaid, can Had Ferourſe to fuch Com- 


. v evil uence to fuck 
may þ * mw nn — 1 


Fs - 
1 5 


1 
f 
— 
SIP Ie | 
6 8 
* 
* 


3; * F 
+ 
3 ? #9 A 
3 5 f 
= 4 % 
2; : ; 4 
3 FU l _ * 1 z 
C - . 
1 6 & 4 
+ $ nM % 8 
r fy : 
- * 
* " 8 


- * make their Right and Title to the ſame © And there Being is 
„ certain place qwhere the. Creditors of 6 Bankrupt, or an „ 
« perſon or perſons claiming any Eftate or mere in any 11. Bo 


e by the Au rie aforgſhids Tas apon the © 
5 ew Then or Perſons ta. lie 4 225 lor. ord | 0] 
"os Eper, er 'Commi oners for the Cu ody. of the 8 | 7 


„„ aL of Great. Britain,. praying that ſuch Commiſſions and 
„ 4. the Depoſitions. taken thereon or. any part of. fuch Depoſitions, | 
. ond fuch Ee to 45 allowed and 7 as afore- 

„„ d, or any Certiſicales lieret weg nnd... RC 
3p. 984. 60 28 4 * Matters ar Tae Ae 40 the id Com- 
7 0 T0 the Proceed ding thereupin, 1 ent ere of Rx- | 
% con, I Lord. High Chancellor, 775 7 or - 
rs: 1 „ 99 Com the. 55 8 Ve: pig . may. Gir6d 
Ex e 


8 

ne nd 5 2 12 
5 an egy one 
122 1 2 


— 


45 nel. jug entered 7 ee as . or a true Cory 
3 of every Certificate,. ſi gned and attefled as hereinafter is 
e menfioped, ſhall, and may be given in Eyidence, in any of 
C Mee Ct, uf Record; aud de woithaut any Far- 

ter Pro, deemed, . adjudged, ang token, 10 be 4 full and 
. due Bar and Diſcharge. ef and againſt any. Adi . 
3 uit, which ball he commenced: or brought - by. any Creditor 
. of Creditors of fuck Bankrupt, ' for any Debt. ar — 
4 contracted, duc, or.  demandable. befare. the. i ung ſuch © 
pt] BLN jos Commiſſion, unlefe any Creditar or Creditors of the. Perſon | 
+ P. 985. „ that hath * fuch Certificate ſball-prope, that, fuch Qertificote | 
e da, fraudulently obtained ; is ww Caſe Ct ſhall be. a * 
, ö de jo wel to. either party $0 Caſes A and to the * 
CLE Fs 2 jw Creditor or other. P r 3 21 72 Fw, aulere to e's | 
"> and fee whether ſuch Commiſſion . hath iſfued, and 
„ 5 Depofttions no fog taken by wirtue. thereof,.. 1 abt 
np SEA 5 ** Proceedings have been thereupon, und aufer the ſaid. Bonk- | 
F Tupy Rath-made ſuch Aﬀfermation, an, Affidavit. as eforejaid, | 
4.15 OD whether ſuch Certifuates. are entered. of Record as afore- 
* "of e * MF Sha ens Ae W 


9 4 „ - 
. * 4 — 2 . 
„ + . 4 1 
1 * d. = 
+ . S ” * 4 a». 
* 
4 


ee —— | * 1 ACITT Tb | IJ 
* | ww SLE, „ 1 
| Neck he {Dank 9 I >: 
1 | liberty to Toth and ſee if | ge po ds 
« Power is given ie Ace © | 2 15 "0 9 
ed nd 1 | 1 5 ons, 905 nal a Dee As 5 et i 
I et. 3 LEG: 27 NY TO ESD 2 
latter end . feet 1 che 2 WM „5 
out meani ith. | * : e 
of, the Leg rs we May b allowed 2 e. . | 39 


ſomething. of this. kind has: * in- # P. 1 8 
ſtance 3 PL 8 us: tor x as Þ teſt 5 „ 
igg the 8 2 18 priced 375 1 rh ee, ijt 7 ee VV 
to enemies ugh. 8 e a IISY aye NY 5 wr 


2 A be , 8 N 
bt 11255 * Pf Zoey ans 


1 A 2 % 1 * 4 4 


* * 5 * ** 2 N * . r xy n 1 1 TI . * A oy * : : 2 *. | 
wo IF 1 8 % * % 


>. | 
* 4. Þ if * * 0 4 ; wa 9 . 4 \ N e N 
2. ; x "np 6 1 . 4 — „ ; © ; , 8 
63 9%: 24 ds 1 gl Macs FO 1 55 . 17 a %%% ͤ•ͤvÄTT4Quw. pens 7 4 
| ; - N + 33 * jo : ; F 4 £\ KÞ » _ * * 2 2 
ö ; 4 id » tat "Sa 8 "PE 108 » Te y 7 4 - 7 
- 2 1 „ WEI £28 : 1 
1 1 1 : £ 
| : L a | wy pF "I *, * 1 
1 A 3 I F, 4 ; 
I , * - 
| 4 g El 


4e The ami » "Fs STEER beg Et „ Gia „ 
within the 0an itions, diſcharges him from al Ela des e e 
at the time of the Allowance. thereof;  ... e,, 6 
And this diſcharge will apply to debts fad i in 88 . us 2 
Country, but ariſing in that Where the Bankruptoy and 15 5 e 
Certificate took plage ; as Where theſe ciroumſtances.ex- " © * nts . 
iſted in Ireland the Bankrupt Loire having been adopted N 
in that kingdom, and a demand aroſe upon a B of 50 „„ 
Exchange — in Ireland; Lord Mansrirro referred ONE 5 e 
to the general. Principle, that What, 8. a diſcharge by en 3 


: the Law of one Country will, with reſpect to a Pell 1 y 5 1 


originating 1 in that oa c gized $5 ee v. 5 3 | 
in another. 753. . 3 
«, Where t! re is expreſs cola Cavenant,' as to Mayor v . 2-64 
- indemnify | 985 of a all) Caxe Covenants _—: Ea 1 
+ therein gontgineds, 8 Gries io Bar. TO. 
But in an Adion of Debt for Rent, the Certitgate Saaten. 1 
© will be a Bar Where the Rent accrues. after the * Bank- O5 „ F 
ruptey: 7 for: by Act of Parliament, to which the Leffor,-wadham "0s 1 
as every erg ſubject within the Realm, 19 virtually Marie. 
* underſtood to aſſent, the Eſtate. is transferred; and nei- r 
, ' ther r Poſſeſon n nor he Intereſt remain in the Bankrupt. * P. 97. 


93 


* „ 


„ 0 —» ” 
3, 8 5 1 8 


7 
5 "By "= NY | > 
6 ? 8 2 * 1 — 7 TN e 3 * * * * X Fs 8 J 
1 4 4 * 6 - * 0 i 
: : PM 
* N 0 F 4 * * 3 * 
— w , N 
, ; * 
— 1 f 1 
5 f 8 3 
4 a ; q * 
* 4 a 
4 L 1 : 
, on \ * 
Y 2 23 1 * 
| 7 - 
75 N * 55 Ps as * ya * 
, 5 of ff 
1 4 > , 
N "EA 
* | 


ebk be iy ea pi} by eon 'of th 
Bankrupt 'afity Certificate be nice. fo ee 
Aint we a . 


. 5 0 bim: 25 the co ſcrentious” Claim 'to 
* #4 os el 'petfon who has obtained the ratet of a _Certificay | 
755 . ſhall be of Ability to discharge it; and on this” Ability h : 
* & decides by his fubfe vent undertaking. het bbs c 
Alopv.Brown, Aug Tubfequent Acts ma ay be Evidence of Tuch 7 pro , 
e Pe” 4 miſe: Thus f in an Action on a Bond it was Rated, tha 
; 66 INTEREST had been paid on the Bond after Certificate; E 
5 but it did not appear whether ſuch intereſt. were e prin | 
e the Bankrupt or by one of his /fureties: Lord Mix 
pitt aid, that if the Intereſt” was not. paid by th 5 
' | Bankrupt there was no. Queſtion; but if it Was, it woull bp! 
be an Admiſſion by him that the! Primel ] was | THEN au 1 
ec and he might be liable as on a new dontract. 
. Fojdence that befdre the 4% Allowance of the Card 
e tificate; the Bankrupt Knew that fome of the Ereditory 
| Doug us. ee whoſe concurrence was neceſſa 4 to the obtaining of i, 
_ FP. * © have been induced by Money to ſign, * will render the 
| 4 © Certificate void; though he knew not of this fraud i 
cc the time of fi ing Nate Certi ficate, nor eyen at the tim 
« of his applying for the neceflary allowance; for though 
« a man ſhall nat ſuffer by. the fraud + of a third Perſon, 
& yet he ſhall not. avail himſelf of 1 When it is foi inter: 
cc woven with his klaini, * be cou a not found an appl 
| d 4 cation without its fu do 
Wan r. ( The Defendant to an Alion to which Certificate, 1.4 
Tr. 0784 BR. « Bar may plead it generally; ; and is not bound ſpecial 
. to allege his' conformity to the Bankrupt Laws; for i 
Alfop,v, Price, « he have not conformed” this is Matter of Evidence. : 40 
ouges 160. 4. ſo\recip 'ocally the Statute opens this advant ige to the 
+119 «Plaintiff, without ſpecial pleading.” Fa 
„. The Execütofs of a Bankrupt may plead wag gig; 
. in Evidence a Certificate, Ace the Creditors in 
757% „ his Life- time, and eee the _haneellor - after hy! 
* Deceaſe, 
(49% 09" e THe Exceptiohs is: the Benefft of a "Gert bee being 


7 et of a penal Nature, mult be ſttiel/ taken ? and as one 
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72 excludes a Bankrupt who! hath, upon the Marriage of 
« any of his Children, given 4500 * the value 'of 1004 

unleſs he had at the time thereof” Tufficient in "Goods 

© Debts, or other Eſtate, real or perſonal, to ſatisfy al 
bbb his Creditors, this mall not” extend to other relations!“ 
„ and therefore 4 Bankrupt who” Jay given. N on 1 the 
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Ma arriage of his we, was held [by Lord Hindi e 
not within the meaning of the AQ. | „„ 
4 A Certificate till allowed by the Chancellor i is not Fei Salas v. „ 
dence in Diſcharge of the Goods. of the Bankrupt rom ee ve | | 
an Executton ; but only the Perſn. SS Ba oh, 
« A Bond with Warrant: of Attorney to _— g- 15 IL c. 30. 
nent is not barred by . ae OSTER ts 
rupt in order t 
being prior. 5 
N and a Vary 6 ohe cried. 15 
27 Geo. 3. P. R. $87; 468 Vice v. Ani 
r. Ow "Oey s a 
1 i N 2285 e i 
2 760 e, 3 3 1 BY | 
n 9155 Ne . Fa 1; 5885 : 8 A . — *. 
0. Allowance 10 Bakrupt, | C4541 ew ] By | 31 
10 The 1 eee Hm er * e PH + Gl. 36. 
# net Profits, if he pays ten ſhillings in the Pound, ſeven 9 © - 
« pounds ten if $welue and fixpence,. and ten pounds if fiftren 
( ſhillings within the Limits 'of two hundred : in the firſt, Is 
* two hundred and fifty in the ſecond, and three hundred in 
© the third of a Dividend of 155. 1 255 
He is alſo entitled to two ſbillings and er re * a $ 36. N 


2 _ while ſetdling his aan after en 

© tificate, : 

* « But while on Examiiation be is not entitled to Alb 288 et . 
e ance : and Eyidence of Money paid to him for main- 3 
* tenance during apr time, out of his effects, will ſup- E. 26 G. 8 
« port an Action of -Trover brought by the Aſſignees. Th —— 8 


* Harſh as the Caſe is the Law enforces this Claim if . 


| and Pecka | 
F: they inn. 8 3 
« This Allowance is an intereſt veſted by 4 of Links on. Vue, Þ _ 
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v. 0 1 % 4 Thoſe wi — top By Fog 100 2 "Trader: hol 
2 * committed a ſecret A& of Bankruptcy, ſuch paymen 
Es of Elie. “ .being fair and <vithoug' Notice, are protected by expre 
© al. V. c Statute ; which feems declaratory of the Common Lan! 
M. 28 5 III. cc but after Notice the Rule is without Exception; and 

T. R. 113. % Bankers who have paid the Draughts of a Bankrupt ar 
no leſs anſwerable to the Aſſignees for ſuch paymenl 

60 with knowledge of. the Bankruptcy than any other pet: 

4 ſon, Had this never -been queſtioned, the I 
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4 115 be 1 Previſs, aber the uſual anc ordinary ones of Recent 
euer e © in Cafe of Non-payment, that the Tenant ſhall not fig 
7 | 4b. of Green, “ without confent of the Landlord, is gopd to make voll 
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* againſt tho Tenant. © | 


* P : 
. * 
” ff * * * 
* * 
5 4 , : , , re, 1 8. 
g * . « 
o - 
> 
* 


REDS, 5 aa adn | Run's Onto was prin, al- 

* other Caſe has been publiſhed, which was decided in 

the laſt Term, materially elucidating the Principle and 

\ * Extent of the Diſtinction relative to ſuch. Poſſeſſion as 

- _< comes within the Statute, and ſuch as will not be in⸗ 

„„ elle SARA 

Collins et al. © On an Action of Trover tried befor Afbhurſt J. 4 

577 f el. the Wincheſter Aſſizes, theſe Facts came in Evidence, 
8 Fo . 3 were Rated, on the Je Report. 
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00 N of the Vietualling — 
occaſion to erect a ſiage fon rolling their bartels am bouack i 
the ſhipping at Marul in Humpſbire, publiſhed an Adv. So SR oY 
vertiſement for Carpenters to deliver in Propoſals; + oO 
Forbes and his Partners were diſpoſed to eee bu. | | 
ſineſs: but as they were not Car fentr 8, they agreed 8 . 
with Kent who was, that he ſhould — them ia 

his own Name. He was * to have one fourth of che'® P. 998. „ 
clear Profitg, and a Guipea per Week for his ft r „ 
tendence ; Forbes and Co. were 10 ſupply the „%%% ͤũ 
and to have all the other Profits. The an . 
accordingly contraQed with Kent:: and Forbes. was one 
of the fureties; which he could not haves beeririfs whe © 
Commiſſioners had underſtood he had _—_ N r e 8 ws ; 
Contract. Ke declared he had no. Nen N 
« Forbes and Co. bought the Timber ak Bia it in BI 5 
their own Name, to be ſent to the Tard at Veil, Wy 
where it was received by the Officers; being delivered N 
as for Kent's Uſez and they ſwore - that they thould not GS 
have received it on Account of any other Perſon. And ; ; 
further, that they ſhould not have permitted Kent to dif- : 

poſe of it in any other manner than for the Work under 

the Contract, conſidering: it as ſpecially: delivered for 

that, prapially-E00p0 Ep Suck parts: ax wighs ho ook e 
unfit for ſuch uſmG. 1 
% Befare the Work was Goiſhed Kent became W 
rupt : on which Forbes got poſſeſſion of the Timber: 6 we 
and the Aſſignees de wg Action for ite \Recoves . 
on the ſuppoſition. that it became the p — th RE RSN 
Creditors under the Commiſſion, as Gook Wo te” which” * ; ED 

the af he One — Owner, and took upon” | 
himſelf the an - v8 and mga the” 
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«© Aſter bearing 3 on both Gides on ths Aation'; . 1 Py 1 · 

for entering a Nonſuit, the Opinion of the Covgr was J 11. 

delivered by A8HHURsT, J. who cited at large Beans ab 79, 

Caſe, and diſtinguiſhed the Caſe before the Court," from © 

thoſe where the Bankrupt has | exerciſed a general aſs INT 

poſing Power. oftenſibly as Ozwner : for that there was 5 

never any ſole or any general Delivery of the a, Poſe © 

Jaffe to N he held the Timber as” s Materials the 10 8 
14 | | e 
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on Law” or Ever. 


1 Uſs  ſpecilic } purpoſe,” as 8 Tayler might hints! ana ort 


« > appt, wood to he made into a Wheel," ſo that i 


: dc raiſed 
20 preſumed anſwerable for his Debts. And the Vendor ol 
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redit. to 2 property which could þ! 


et the Timber to the Defendants ori their own Account ; 1 
knowing that Kent bad any concern in it. 
13 1 of We was FREY ordered to 0 
*. entered. 


; N There wa 5 Point intradu@ed: ths hs Avg gumen, 


: e Which ght have operated ſo as to affect the Admiſ 


4 bility of Kent s Evidence, if it had been objected at the 
& Trial; that he, having contrafted in his "own Name 


L. . v. Regi- ſhould: not be allowed to diſprove ſuch Contta . But 


ton 22 re. 
ceived by as 

| Overſeer. © 
T. 26 G. III. 
— B. R. J. * R. 


359. 
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then it was very juſtly! remarked, that. if the private 
6 Agreement were laid out of the Queſtion, till Kent i 

4 his own Name and Character ag Wor: en n 1 
; 08: A een 55 abſolute ownerſhip. g 
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« e it is neceffary that we ſhould treat with conciſes 


% neſs. Perhaps no Title in our Juriſprudenge Bas given] 


4 riſe to greater nidety and variety of diſerimination 
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This we may hope will give way to a Syſtem leſs pro- 


6 ductiye of Conteſt and of Suffering: but of ſuch 8. 
tem Simplicity muſt be a charaQeriſtic feature: other 


«! wife the exchange will be to diſadvantage,” by introduc! 


ing new' intricacies to be ſolved in a courſe of legal in 


- <<, veſtigationz while at preſent, in conſequence of a ſeriesy 
of Deciſions pronounced by judicial Characters of diſ. 


tinguiſhed RO and abilities, and particuſarl by 4 


great Judge during a long and fully employed Period of 
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more than thirty ears, few circumſtanees remain from 


„hence it ſeems poſſible a future doubt ſhould reſult re · 
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did not attend, and ho - Account. Wa g ven her being Puig 2 is | - 1 
under. any legal diſability. of REL the Fu tices had E. 14 * . 7 
made an order founded on a Copy. of tl Reg gifter,. "taken Burt. 765. 8 4 
from the Pariſh Church of Pitminſter, in which i P. 99 . I | 1 
this, Entry, © Ei 1738, ohh fon, of John 


5 Every and Mary Big Wes pt1z | Decem f... > OG 1 
on the teſtimony ,of s Carter, who ſpore 't % 7% % ·˙‚ 
8 a who lived in tea er . "ahd died long ſince, was B 

idered as Father. of the 


27 ofplicable Hehe Gin Hammextins of dee, N | „„ 
« Two. Taltices renioved Ejigabeth Kult, aged about B B. 1 P. r "I | 


; Pauper, and 125 L yes 5-8 
« Mary Every who lived in 5 5 and who, he under- = **VV 1 
0 flood to be the Pauper's Mather, and had heard. abs. ff 
Faup call her Mother, the Removal. was founded, - ))) 
ſame Eoldence being before the Court 0 on 15. 5 ins en 
1 775 the Selon, were of en it was N fuftcrent, „ 
© Foidence to prove the Birth: and to rdentify: e „ 1 
us better Evidence, might have been adduced * at PL) J 
« purpoſe, , oY i e ; | 
65 the Matton, Lord MAxerizrd Tecined | to think. nat Ib Fig 
© that this Evidence was ſufficient. , „„ > Hal 
4 And afietward, on Cauſe thewn, the Order ot ol „ 
was quaſhed, and the Original Order confirmed. This ff. pO 
* Caſe ſeems to have turned In the fubpeng : by . F 4 
legal Diligence had been uſed for the Productſog W ³˙·A 0 
* deft Evidence : and that Evidence i is beſt which without 1 n "+. 7.4 
Lacher or Fraud, is, in e e | bes, 1 . cr et s. „ 
6 tually attainable. Bt 1 3 We: 05 e e | e - > 


e five years, A K. aged, a two and an: half, and S. K Ve _ 164 | | 1 | 


* aged about one and an half from ucklebury to Bradfield.. 


7 And in the Order, the Names and Ages of * the paupers . - 5 my 3 4 


were ſet forth: and that they were come. to. inhobit, and & P. 8 1955 
that upon due proof made thereof as well upon examination . „ 
* of Elizabeth Knott their. Grandmother upon oath, as other- Rs Ts 0 8 


* wiſe, Se. The Seſſions upon Appeal quaſhed the Order & 7 
= * this — baun 5 OE Grapdiather of „ 4 
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8 13 1 1 155 wil wits, at the time of his Death. att i 
* EC Bradjield; and that he left ſeveral Children by bis WI 
| | < O08 Elizabeth Knit - and amongſt others, Charles Knott + whi 
; * went to Twickenham. in 1777, where he married Sar; 
: „ . Flade, who dying about Chri/tmas 1784, Charles 8 
JJC W to Flizab eB his retake who, was livi 
„ 25 . Buc Hebury in 1785, and told her, they, were is Chil 
, | | ee Aa, 202 defired her fo take care of them and e woul 
7B __ 16 Gag money for their maintenance: The aupers re 
Ks: e mained with Elizabeth about fourteen. weeks: but ſhe od 
4 | 6. receivin any money from her ſon, 1 65 being unable u 
. „ maintain them, they were on radfeld,” wh 
: ID Et 66 appealed the. next ons, and &. att Was "fuk 
. 0 « * ee but did not appear: and $; Wl Was agjouns 
: & ed; and it was recommended to the parties they 
5 joint Expence to endeavour to kind the ſaid Charly 
„ # Knott: but at the next Seſſion, he not appeari the 
'́ßF— Appeal was then heard; but was 1 af Ka to tie 
„ next Seſſion, when the Appeal hs! n_ heard. and the 
. *, Removants proceeded to ſupport | th he ae by produc, 
005 * ing Evidence, that David Knott the paternal Grandfather, 
: in OE 8 bad his ſettlement at his Death at radfield,. and. that his 
E #P. 997, © ſon Charles was born * there; They p roduced the Re 
3 cc giſter of the Marriage of .Charles * with Sarah Slat 
EE 55 « and alſo of the Baptiſins of the Paupers. It did not apy 
SEL WES . pear that Charles had $a aĩned any ſettlement. { ſa ſequent 
. . tq his . a 1 nor * any yidenc 
EY Nl | iven to :dentify the Pau proviiig th be the 
c x. £2 44 chien of Charles or art nott , 4 11 85 lt 
er „ obje cted that the Order was grounde oa on. the exe 
| | * arpination of the Grandmother. and not on that of the Je 
e fer: and that there was no Evidence produced. at the 
- «Seſſions but the noi ne to identify thoſe Children 
; 35 or that the Father had jot gained a ſubſequent 7 
5 % ment. The Conrt was c bf Upm there wa 
„ objection to the competence of the Evidence 2. and that 
EE to the laſt point, it was incumbent on the Pariſh of 
„ „ m ‚ W6 ſchex that the Father vad gained a a e of 
3 "4-08 = 208 bat ct 2: Git; 9 
3 ere again as in the precedi t videnee 
; = 5c 88 888 Was Siye 5 . Ee ; 
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Where m e Evideiice by, at but 5 Ty | 
and 'Cohabitation; the Huſband is Evidence aſter ——— —— 
of the Wife to prove * 7 the bo in 4 e „ WW 
of Parechial Settlement. $1 1 N . ll 
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£: 'On « Rade br ties len of the Phi et. as wana 1 1 
e 72rd born of Hannah Aſbe, the "Court of Seſflont quaſhed oa... Y 3 
« the Order, and ſtated a pci Caſe. . That the Father of E J. P. M. 1 
te the Paußer gave Evidente in Court of his having travelled 369 © +; 
« for ſeveral Years together, with the faid Hannah as wan- _— 11 5 1 
& dering perſons till her death; and that during that nas: 7 £1: 0b 
they cohabited as * man and wife; and it did not ap- * * 998. 

„ pear the Marriage was ever queſtioried in the Life of 
* Haimah, i 

4 That during the time Ye and the ſaid Hank did o „ „ 
„ cohabit ſhe was delivered of three Children: and that _ : 
the ſaid Joſeph, one of them, the perſon removed . 
&© the Order, was born in the ſaid Pariſh of 0% Swinford* 25 DS Cold: 
% That the ſaid 7 ep and the other two Children were „„ 
“ reputed as his Children; and ba mw as. the legitimate e 
1 Children of him and the ſaid That he and the „ 
* ſaid Hatinah Aſbe were ne ver dee „ 

It appearing to the Selten upon the Ebidace of . 7 
« ſaid Joſeph Haighingtori, that the ſaid Joſeph and Ham 
« did cohabit as huſband and wife and were ſb reputed, . 22 
„ and there being no other Ebidence, they were of opir:r:?: k 
nion that the Evidence of the ſaid Foſeph Haighington 
* could not ſupport the Order, fo as to n. the I i- 
« fant removed 1 Big 

„In ſupport of the Order of Selber i it was lived, I „„ 


that this man could not be a proper Witneſs in the Caſe =» 3 
© for that no one could be adjudged a * without —__ „ 


« Evidence of the Woman. „ 
But Lord HaRDwiekx, 6. J. held that there We | © 1 
no Ground to ſupport the Order of Seſſion. * For that & P. 959. 1 
© it was an apparent Fact this man and woman were never . 

* married; * That there was nothing to make him an in N 

« competent Witneſs,” That it was not; „ after the woman's s? 


„death,“ within the Analogy of the Rule of a Caſe, hben 

* lately decided where the obje&tion to an order of B 

4 tardy, was its being founded on the Evidence of a ma. | 

* ried woman, whoh * not to be W to diſ- F 
Vor. III. bh | F F charge . 8 5 a 
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Chardland. 
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Burt. Sett. C. 4 Chardland-about the Year 1723 went from thence toge - 
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c bound to maintain it. 


©" Otherwiſe, where 


Stock land v. 0 


„ Pauper was born at Chardland in 1725, and there bap- 
„ tired, and his Baptiſm regiſtered as the Son of Jan and 


, * P. 10 . 1 
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have been admitted. But Lord Mansrtty ſeemed to 


of Removal upon. However a Rule was made to ſhew 
„ Cauſe, But on the laſk Day of Term the ObjeQion | 
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de charge her huſband. / And that in this Cafe the Man did 6 
not ſwear to diſcharge himſelf, for whether the legiti - 
mate or the natural Father of the Child, he was alike 


£ . 42S. * 


particular Evidence of Declaration of the. 
Parties at the Time. ' 


| : ce 7. Moes and Elizabeth Maſon, F ather and Mother f 
% of the Pauper, being both reſident in the Pariſh of 


2 


* 


& ther, declaring they were going to be married: and 
b“ ſoon returned, declaring they had been married: And 
4 from thenee forward cohabited as Man and Wife about 
„ thirty Years, to the death of the ſaid Elizabeth. The 
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Elizabeth Moe. Some time before the death of Elizu- 
-beth, the ſaid Join and ſhe removed from the ſaid Pariſh 
of Stockland, and there acquired a Settlement * by rent- | 
ing a Tenement of 50. a Lear. They carried with 
them from Chardland to Stockland the ſaid Pauper their 
ſon: whoſe Settlement depended on this Queſtion, N- 
ther the ſaid John and Elizabeth, the Father and Mother «f 
* the Pauper, were to be confidered as Huſband and Wife a 
the time of his Birth? © „ 
At the Seſſion it was contended, that the ſaid Jh 
and Eſzabeth were never married; or, if they were, 
that Elizabeth had a former Huſband then living: con- 
cerning which, after examination, of, ſeyeral Witneſſes 
on both ſides, o Moes the Father was produced to 
prove theſe ſuggeſtions.. But the Court refuſed to te- 
* ceive his teſtimony: And on conſideration of the Evi 
dence before them; tliey were of opinion, that the Mar- 
riage of John and Elizabeth was ſufficiently proved, and 
that the Pauper gained à ſettlement at Stockland as part 
of their family. And accordingly they diſcharged the 
Order of the two Juſtices for removing him to Chard- 
3235 ᷣ eo he zZ é 
On Motion to quaſh this Order of Seſſion, it was ar- 
„„ gued that Fohn Moes rejected by the Seſſion ought to 


„ think, that thirty Years cohabitation as Man and Wife 
e was ſufficient Proof for the Juſtices to found their order 


we 
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«® was. given, up; the Order affirmed; and the et. | . 8 

« nizande diſcharged. Ty 1 e 
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i terward,. this Treatiſe being already ſo. far extended, 


« we ſhall not in general, on this branch of our Sub- : 
« ject, cite * * Ae ne Roles Ta ow; 185 


1 © them, 


Ti I T L * W. 
Gaz E 22 of the General Rau, 5 


upon payment of Coſts. 


| Bright Vas, * 
Hannah Criſp 
 widowy, E 


a The Counſel for, the Plaintiff moved for a | New Trial 1 Burr, Mandf, 7 


3 Lord MansF1ELD ſaid, that he did not hols in VoS um. ; 
“ any Caufe tried before him, to conclude the Matter by Morgan 11. 


Wy * 80 that he was Jes” or . * 15 is, 5 
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„ "THE Law or 


© or ſince). 


F EVIDENCE. oe 


the Par A: he Souls ſlate the Caſe. 
Court, and reſerve declaring his opinion of the Ver- 
dict: (which. he had not intimated either at the Trial - 


This. was an Adion on the Caſe brought by 
the Plaintiff as Executor of Hannah Criſp, Widow, de- 
ceaſed, againſt the Defendant upon a Promiſſory Note in 

the following Words, (all of the Defendant's pwn Writ- 
ing) which was proved and read: I acknowledge to have 


borrowed of Mrs. Hannah Criſp this 29th day of Septem- 


ber 1753, ile ſum of 601. for which I promiſe to pay 5. 


per Gan per Annum, and to be accountable for the whole, fix 
months after Netice given Jr that , Iu Eynon | 


September 29th 1 753. 


7 


4 The Defendant ſet up a Diſcharge, by a Wem | 


in the following words. 7 9 unto John Eynor 
that in conſideration of his paying unto ME Intereſt for 60 1 
he has of mine during m my life, after the rate of. 5 1. per 
Cent. per Annum, that then the ſaid 601. at my decedfſe Bat 
be his, and his Note for the ſame hall be void and of none 
effet. Witneſs my hand this roth Wr of "OQober 
175 5 Hannah Criſp.” 

e bedy was all his own band: but he called two 
oft hes who ſaid they believed the Name ſubſeribed 


particularly fo the - 


to be the hand of the Teſtatrix: but their * knowledge 


of her hand was. very Dight : one of them having only 
ſeen her ſign a Receipt. He alledged that ſhe gave this 
Diſcharge in conſideration of a Marriage between him 
and Rebecca Bright his wife (Gfter to the Plaintiff.) He 
produced a Will, in his own cuſtody, bearing date the 
r1th of Auguſt 1753, by which the Teſtatrix made Re- 
becca Bright her Executrix and reſiduary Legatee. ; 


The Marriage was not All 15 17 545 the fit 


died, April 1756. 


Upon his own Evidence, the Teſtatrix was not worth 


206, and ſhe paid five Shillings a week, or at the rate 
of 13 . a year for her board. He could make no proof 
« of ithe conſideration alledged: the fartheſt that any of 
his Witneſſes went was to ſay, that the Teftatris ſeemed 
fo. 2 the match. 8 

e Haintiff in reply inſiſted that the fignature was 
ſorged cal Bright ſwore that the Defendant” s Wife 
did not know the Defendant. had. borrowed any money 
from the Teftatrix till after ſhe was married. After ſhe 
was acquyinted with it, ſh- .preſd him to pay | the 
money out of a Legacy of 150. from one Sarak Eur, 


„ mo 


* iy 
* 93 94 4 0 
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} 2 


— 


— 


| which he rec-ived, _ tor the Teſtatri ix might call it in- 
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85 7% * ; "8 4 F 7 4 7 
x : 5 2 < Ll Fe o#% 7 by 8 28 : . 


8 ru LAW. or EVIDEN@P, 2 85 1 
4 « the Defendant bid 1 not be uneaſy, for that he „ * 7, 


e have fix Months Notice. _ 

* Seyeral Witneſſes proved Hannah Criſp abou Sizes "Pp. h. 
1 Jaelmar 1754. talked of calling in the money upon this | 
Note, and lending it to other perſons. That in 2255 . bf 

« and 56, the ordered Letters to be written to the Defend-. 
« ant for the Money: When ſhe gave theſe. orders the 
6 produced the - Defendant's Note, and. ſaid, the aka * 
« vat not enough to maintains 
4 It was proved that the aun entered a Caveat at 
« Doflor's Commons, in April 1756 ; and when he found n 
4 ſhe had made a Will in favour of the Plaintiff, and,  _ 
* conſequently, revoked that which was in favour of his 
1 Wife, he was yery warm ; ang mentioned a Note from 
% him to her, and declared, he would * 1 his 
5 Caveat unleſs it was given up. $ 5 
66 The Plaintiff examined no Witneſs to fay the dess. 5 | 
« ture was not the hand of the Teſtatrix. - 7 3 
By way of rejoinder, they called Witneſſes to the 1 
«© Defendant's CharaQter, who gave him a good one.. 0 
% The Defendant inſtructed his Counſel to ſay that he al 
_ < ways underſtood the Gift to be revocable by Hamah ' . + 3 
001 Criſh during her life; but if ſhe}. did, not revoke; = — 
„ call in the ef during her life, theg: the, by was dif. JJ 
« charged. „ 
„ #/Tho principal Queſtion made. at- the Trial was: * P. 1154. 
| Meiler this latter Note was forged, ar not. As to that, PLS Th 
| the two Witneſſes | who, believed it to be her hand, 


e were not, nor could be oppoſed by any Witneſſes *to 
Le the contrary for they had no. opportunity of getting it 
4 inſpecte. | 
| os His Lordſhip left two Queſtions to the Mey, „„ Pa 
5 e Whether the name of the Teftatrix ere, forged? _ 7 \ 
« 2. If oh the Evidence, they took it to be her hand, | 


. ; * Then, Whether it wers not obtained by Fraud, and withe . | : 
b 4 out ter knowing the c and Effect of 1 the Writing ſhe. | © 
, oo ſigned 8 ; | I : 3 
| + 6, 'The ; fury found for: the Defendant. Lord Mags- © 2% 

% pIELD. aving intimated nothing then as to his con * | 
; 6 Opinion avoided doing it on the Motion, till be ſhould ON cn 
have heard the Counſel: | * 05. 
7 8 They were heard: and entered: largely into the pro. 23 
f * 4 and riſe of granting New Trice. They urged _ ? 
. * that a Verdict ought to be cone luſive where Evidence, . 3 
: 4 any ſort, was given on both ſides. That here the For- "-", a3 
4 ity very * che ** en, and if the Plaintiff” objeted 08 


| 1 . 


3 * rene ig: — te "nv toes 4 Jourt 
t for Relief. 1 1” OST. +: 
1 * P. sz, ec * Lord Mart Thinks! by Juen in Coil Cauſes 4 
1 i «could not ſubſiſt be, without a W ee erg h ol 
5 | e opt New N — 1 
/ III, | erroneous Judgment be given in ie RY Lets] 
3 „ there are many ways to review and ſet it tight; where 
ea Sun Judges of Fan upon Depoſitions in writing, their 
V e and Decree yy ny" 02 87 be reviewed and 
de „ „ 5 HED 
=: | 3 - 200 Bn Handler dan enly be bet right by 5 a New 
„ Frielz which is no more than having the Canſe more 
C deliberately conſidered” by - anothep Fury, when chere is 
j  _ | a remomabic voor or, Feu A 1 __ N. 
=. "© tice has not been dns. | 
„ Ira. 146. *© The Writ of Ataint is now a mete Nun in toity a 
% Caſe: in many, it does not pretend fo be a Remedy). 
ä | © There are numberleſs Caufes of fatſe Verdict withiut 
13 |. £80 Corruptis n or bad Intent ions of the Furors. They may 
1 „ have heard too much of the Matte? before the Trial; 
. 4 and imbibe d prejudices without knowing it. The cauſe 
5 . * be intricate ; the examiriation eh _e fo long” a8 to | 
. (> ITY * diffraQ and confound their Attention, 4 
„ Moſt general Verdicts include Jegal-confoquen hy as welt 
FP. 71 56. © as Propoſitions of fact; in drawing theſe * evnſecquen- 
ces the Jury may be bauten, and iner wen) cone | 
et trary to Law; | 
„ Fhe Parties may be furpr le by a Cute falſely with 
„at the Trial, whigh they had no reaſon to expect, and 6 
there fote could not come prepsred to anſwer; - 


f anjuſft Verdiéts, obtained under theſe and a thouſand - a 
3 4 like cireumſtances, wete tobe ooncluſive for '6ver,; the 2 
# „„ 1 determination of civil property in this method of Trial 1 
DET i would be very precarious and unfatisfa dot. Ibis abſo- 


„ 4 flutely nete ary to Fuſtice that there Hould, upon many | 
d oeceifione, be opportunities of erh fring the "Cavic by | 
| a New Trial. And it is done in a way very. favourable 
to the Parties for whom the wrong Verdia is given: it 
s, upon payment of Coſt. Whereas in other Cafes, 
„ where a wrong Judgment «is reverſed, Coſts are paid 

1 as if the right . Had' been Bie in the fir 

inſtance. © 

mt Fil It is not true that! no Now ieh were/granted befor 

4 1 16555 as has been ng TOE: . HF 


: INS 3 45 # * pf 14 
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« In. 8 Ys.Caſe,. M 91 reported in \ Style, 'the 466. Slade bi 4 
6 Court. ht ie ud . formerly ſta yed upon & . 58> . 1 
« a Cerii cate made 15 Ain, that the Verde paſſed I I 3-1-4 hl 
« againſt his. 6 rok  Bacen Juſtice, ſaid, that Judgments J 


* 


„ EN arreſted in cke mmon Pleas N . +. 
cat 3 l 
& * Hp les of. counſel with ih Detendent prayed, that the + P. 1 11 „ 

« judgment in 715 Caſe of Slade might be arreſted, ang * 2 


« that there might be > a New Trial; for that it Jad been 5 13 

4 dine\heretofore i in like 5 8801 Caſe, as there 5 © i 
reported repreſents Rolle ice, to hold that it ought | 

” 1 be ſhy ed, though it 2 been dene i in the Common 5 „ 

4 Pleas; for that. it was too arbitrary for them te do it. 

« And he adds, You may have Jour Attaint againſt the Jury, | be. 

« and there is ue other Remedy i in Law for. you ; but it were ga | 2 

« tq adviſe the | party 8 fo Tulle. 4 New Trial, tr better ſatis e 

« faction. 7 = 
« In the Caſe of Mood v. Gulf, M. 1665, (which 5 7 "RN LE 

« an Action upon the. Caſe for ſpeaking ſcandalous words Guifton. ' - 


of the Jaintiff, and a Verdict for the Plaintiff with N 26s. 
10 1500 /, KS the Defendant moved for a New. Trial. 466 Style, 


% And Gln, C. J. ſaid, it was in the Diſcretion of be 
« Court in ſome . inflances, to grant a New Trial, but Mis > wes 
* muſt be 4 judicial and not-an arbitrary +. Diſcretion. An 1 
it is FREQUENT IN OUR BOOKs for the Court to tate VU] 
© Notice of the miſcarriage of Turies, and to grant New V'! 
« Trials, upon them. And it is for the People's Benefit that . | r 
« it. ould be fo: 25 fer. a Jury may, fometimes, by indiref - CIR ae, <> 
«dealings, be moved. to fide n one party, and aw! Ma. 
« different betwixt them ; but it cannot be* fo intended of. the 
« Gourt, And in that Caſe. a New Trial was ordered, upon _ 5 
* the Defendants “ upon paying full Coſte, the Judgment * P. 1158. 9 
* ſtanding as a ſecurity to pay what might de recovered r 
© upon the next Verdict. LIP 

% The Reaſon why this Halter cannot be traced far- a 
ter Back | is, that the old Report Books do not give any 

© Account of Determinations made by the Court yu BR 
Motion. Y . 

Indeed, for a N while iter hls time, the 4 e 
„ ing of New Trials was holden to a degree of ner, nn 0 OO 
* ſo intolerable that it dr the Parties into a Court, of B 
. Huth, to have, in end, a New Trial at law of a — 
nere kgal Queſtion; becauſe the Verdict, in Juſtice. 
abe net 1g „ and als * have been 9 25 5 5 * 


ot 


— — 


FE. 59.“ lected from the Whole Evidence, and from the * Nur 
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nk LAW OF EVIDENCE. _ , | 
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| ** upon this ground, and the Queſtion tried over again u, 
“ Law under the Direction of a Coutt of Equity, - And 
therefore of late Years, the Courts of Law have gone 
5 more liberally into the granting of New Trial accord 

2 ing to the circumſtances of the reſpe&ive Caſes. Ani! 
" I © the Rule laid down by Lord Furter in the Caſe of the 
Queen againſt the Corporation of Helflon ſeems to be the 
H © belt general Rule that can be laid down upon this ſub- 
Tueren ware ty He Pary jor, In other wah 
©" attaining the Juſtice of the C.. 

- The REeasons for granting a New Trial muſt be col. 


< of the Caſe, conſidered under all its circumſtances. | 
„ The Power may be exerciſed at much leſs expence of 
« time and money, therefore more beneficially for the ſub 


« jeQ, by the Court of Common Law, where the'Cauſe hy 
„, r tO 
J Of late Years New Trials have been granted not onl 
. Niſi Prius, but alſo after Trials at Be, 

% And it is at leaff equally reaſonable to do it after Trab 

* at Bar as after Trials at Ni Prius; (if the Juſtice ob 6 


f the Caſe demands it) or indeed, rather more ſo: as t 
. ing latter muſt be done upon what could have actually and -: 

| © perſonally appeared to a ſingle Judge only; whereas the 
former is Sedan upon 1 has manifeſtly and fu 
1% appeared to the whole Court. 
/ „ come now. to the preſent Verdict: and ſhould be 


<« ſorry that the Queſtion "depended upon my being fu. 
„ tisfie& or diflatisficd : and therefore 1 have ſſated deff 


8 


ek the Matter in difpute was of great value, I will « 
4 not ſay that all the ſuſpicious circumſtances might ant b 
ground for a New Trial: to give the Plaintiff an Oppor « 
* P. 1160, & tunity of getting the inſtrument inſpected by * perſot 60 
- «acquainted with her hand : though I think, upon ug 
Evidence laid before the Fury, the Verdict, in , « 
| %%% TT er YE, 
What I g0 upon is, the apparent manifeſt Fraud a 
„ Tmpoſttion in obtaining the Diſcharge from the teſtatr1 BG « | 
1 0 og really ſigned it. Fraud or Covin may, in Judgmen 1 
* of Law, avoid every kind of AQ. Many inſtances? 
Co, i. JJ TE REL 


6 


4 


„ 466 o 

& What circumſtances and facts amount to ſuch Fug 
| « or Covin is always à Queſtion of | Law, Cours 
Enit and Courts of Lay have \a concurrent Jurilod 
+ tion to ſuppreſs. and, relieve againſt FrRave. But " 
l 185 5 ; HE : «6 laterpo til 


TY \ by 6 , Vs 
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It purports being for conſideration : ſhe relea 


5 - "THE "LAW of bebte, | 
6 „ Wape of the eb often neceſſary, for tha. 


-66 better invefligating Truth and to 0 more bara 
e Redreſs. 


4 The Writing, upon the 85 or it, ſpeaks Ia 


ſes the 


« Principal, in conſideration of 5 per Cent. during her 


« life: which is only legal Intereft, and the preciſe Rate 


« he was obliged to pay by his Note. The Defendant has 
« ſet up another conſideration, not expreſſed ; which is not 
« only 2 proved by og but  <jproved vY the ee on 

$6 both ſr les. F * 
He now contends, and his Counſel ve argued; that, 
« it was intended to be revoeable by her during her life ; 


\ 


6 and therefore-was only i in the nature *of a Legacy. That * p. 16. 


power to revoke—ir omitted. The Writing all in his 

* own hand, and kept in his own cu : and if it was 
„ in the nature of a Legacy, it is revoled by the ſubſe- | 
6 quent Will, 

4 The Teſtatrix never imagined ſhe had ripped her- 
« ſelf of this moriey : in her circumſtances, it would have 
« been madneſs.” The Defendant, during her life, did not 
« dare to ſay, even to his own Wie, that the Teſtatrix 

e had given him this money. _ | 
« He did not dare to claim it, imniediately, after her 


« Caveat,” to have got his Note delivered up. No Anſwer 
vas attempted by proof to the apparent Inpoſſtion. Up- 
* on his own Caſe, ſtated by himſelf and the Evidence on 
„both "ſides, * the Tranſaction to get her hand to this 
* Writing muſt ha vę been fraudulent+: and if ſo, the Law 
* ſays he ſhall not avail himſelf of it. 7 

The Attention of the Jury was artfully n to the 

“ heinous charge of Forgery only. And I left the Queſ- 
tion of FRAvD to them, without any expreſs direction, 
' that. the circumſtances ſpoke Fraud apparent. The ſame 
Fury might, upon re-conſideration, find a different Ver- 
dict. I dare ſay, they meant to do right. 5 

* * But the Merits of the Caſe appearing to me in this 

„light, T am clearly of Opinion,” that there ought to be 7 
"a New Tria. 

*, Theſe are my ſentiments : my Brothers will judge, 
" whether I am right or not. 
* N concurred i in them, 


- 


' 
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4 death: but would have campounded, by withdrawing his 


= ; Freus, ye Vis jajufe, nemini en . 


e He . 
n . 


13 
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. * P. : ner. 5 ti legal Diſcretion, and cannot * be brought under any ge- 


. 
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2 2 1 * 
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4 himſe 


„the Evidence, to- have been fo obtain 


N : . THE. 1 or avroner. 


WY.” He piled that it would be. difficult.pe to fix a 
3 0 ahholute general Rule, about granting New Trials, withs 
. out making ſo many exceptions to it, as might rather 
es tend to darken the Matter than to explain it: but the 


F granting a Neu Trial or refuſing it, muſt depend a 
te the LEGAL Biscxzriox of the Court, guided by the 


4 Nature and Circumftances' of the particular Caſe, and 


« direted with a View to the attainment of Juſtice. Aud 


% he quoted an Authority proving that Fraud would + 
+ Common Law avoid a Diſcharge. | 
« Mr, Juſtice Fosr ER agreed to the propriety of wht | 


© had. been ſaid: as to ſuch Caſes, ' in which the Juric 


P give: VerdiQs. againſt Evidence z and. even. as to Caſes, 
* where there may be a- contrariety - of Evidence, hut: 


% where the Evidence, upon the whole, in point of prote- 


e bility greatly preponderates againſt the Verdiet; (which 


% depending on a variety of Cirgumſtances, is - Matter of 


neral Rule) But in all Caſes where the Eyidence is near- 
& ly. in equilibria, he declared, that he ſhould always think 
if bou nd to have regard to the finding of the Jury: 

„ for, ad. queſtionem. faQi reſpondent Furatores : In ſuch 4 


„ Caſe it is not the province of the Judge to deterprine 


te it ought to be left to the 7 
_ ©. Fraud, he added, will i in a Court of Law 


4 as well as in a Court of Equity. We all remember the 
«©, Caſe of Wyndham v. Chetwynd in this Court where the 


« Court direQed tbe Jury to find non deviſævit, though 
< there was a Deviſe in Fa#; but it was. obtaingd by Frau, 
and therefore conſidered as no Deviſe at -all. 

% And he agreed with Lord Mansfield, and Mr.] Den 
nien, that in the preſent Caſe the Defeazance or Dil 
charge (the ſubſequent Note) was obtained from Ma 
© Criſp by Fraud : and that it appeared upon the whole of 

bo pH and that the 

&« Fury have drawn a wrono ConcLu3ton from Fat 
© admitted. on both ſides. Therefore he thought the Ver 
dict ought. to be ſet afide. _ 

„ Per Cutan + upanimouſly, The Roz for 2 


| 66 4 2 the Verdiet was _w ABSOLUTE. | 


t/ Mr. 7. 2 was e abſent i in cles. 
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wa - Of, a | Perdie contrary to 1. „ 

60 « ObjeAions may 1 on 4 vd as; A ͤ | 
« 1. To Law on the Record. _ * N )) on 
4 2. Te Law n fren the Dvidenee. | 2 ; 


« it js.to0 ſimple. to need much illustration. 8 Bur it is 5 - ail 


,« generally where on the Record. itſelf the Verdi _ 7 5 2» 
« not. be. ſupported :, and this is a Ground for a Motion ah 3 
6 { Arat of aum ot which. more i ie % ee — 
66 A Verdict, in bs Po ſraſe,. may be contracy to Law F 
« in the Terms, and for this too TOES are. ee 1 
to be ſeparately. conſidered. Gt 
« The. Ground for a New Trial an. 88 that . 
* the Verdict is comrary io Lows TO to. ns: hw. oth, Joy Ie 
6 . e the W an The S bidet 2 185 
« On : an Aion 3 by : "the bn rſees upon bee 5 ; 5 "YN 


« fireign Bills of 3 — by Col. Clive in the 11. N rr. 

* Foft Indies, on the Eaſt India Company; and accepfed 113. I Br. 

by them, payable to Mr. Cunpbell or order, then. alfo Mane: MT. - 

in India; nad indorſed by Mr: Campbell. to Me. Roberrt 

* Ogiby; one of theſe bills was by ſuch indorſement 1 2 

directed, in the uſual way, to be paid to * Mr. Robert + P. 1165; 3 

* Ogilby, or Order, and on this there was no diſpute; A MESS 7. 

the other was indorſed-to Robert Ogilhy, but the Words, N þ | 

* or order, were originally omitted, and were put in Nr e , 1 

* another hand, before the Trial. 5 7 Fat it 

* Theſe Bills were by the Ociginsl lle indorſed to „ 3 

the Plaintiffs; or Order. by „ 1 
The firſt Bill was given up at the Trial; and a ver- „„ 

« 00. taken for the Plaintiffs on that Count. © : N 

* On the ſecond, an Odjection was taken 10 dle want. 

* of the Words or Order in the indorſement, originally, A 

„ and it was inſiſted that the omiſſſon of them was equal „ 
to the moſt refiriflive Words the Indorſar could have e 

Uſed. And according to this Argument; the Jury 

on Evidence permitted by the Jo Os. of the "Cuſtom 

a * of D t for 6 1 ew Fes * 4 | 
cond Count. . 4 - TN In | 


ud 


4 P. 1166.“ they would have encountered it by better Evidence, 
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THE Law of xvid k- 


1 45 On a Motion for a Neu If rial two Grounds were | 
75 b taken: that the Jury have found contrary to Law of 
4 a ſuppoſed Cuſtom of ' Merchants, of Which Evidence. 
« ought not to have been given at the Trial; for tie 
* Cuſtom. of Merchants is part of the Law of England; | 
« this Bab is already ſettled ; and no fuding of 4 Jury 

« can alter it: OO I LI STR 
2. That if the Plaintiffs had - apprehentled this kind 
„ of Evidence 6ould have been allowed at the Trial, 


4 
Fg 


* 


+ fates Dew fp hed ws VVV 
„„ Lord:MansFtzrd, after reporting the Caſe, ſaid, 
4e that at the time of the Trial he thought the - Defen: | 


« to prove that the Uſage was really agreeable tb the 


— . 


* dants might be at liberty to go into the Uſage of Mer- 
e chants on the ſubject. He added; that apon much 
« thought and attention ſince, he was clearly of opinion, 0 
* that he engt not to have admitted any Evidence of the c 
Lc particular Uſage of Merchants in ſuch Caſe ; the Lay 
e r ae ns, 
1 And he particularly referred to the two Caſes men- 
| $795 Da &. tioned in the Margin: in the firſt of which it was re- 
Com. zur. © ſolved that an Aſſignment to A. B. of a promiſſory Note, 
_ “ intitles A. B. to negotiäte the Note * large without 
Acheſon v. e the Words, or Order; the other that an Indorſenient, 
1 pray pay the Contents to Louiſa Heheſori, was good 
R. R. Tr.1923. © Evidence to ſupport a Declaration on an Indorſement 
V. etiam. “ appointing payment to Lbuiſa Acheſon or Orter : for that 
Fiſher v 40 7 een 4 8 e 1 
Pomfret itz was well enough, that being tlie /eza/ import of the 
Cn gos-} *  Ivetatont:t ht to nn 7 Ee og el on 
Where On © And the Point having been already ſoleninly ſettled in 
e to Or. the Court of King's Bench, and Common Pleas by two 
der of A. B. is © Adjudications, that therefore Witneſſes ought: not to 
pre A. © have been examined to the Uſage + and that conſequently 
Was „ there ought to be a New Tril . 
* P. 116). „ * Mr. J. Derniſet agreed: and obſerved; that all 
And v. ſupra. « Þ | 1 gr | 33 1 
, dee xecutir, or Adminiſtrator may indorſe a Bill or Pri. 
stone. © miſſory Note. FF | 
S. 1466. „ Mr. J. FosTER concurred, . that there ought to be 


%a NewTrial: becauſe the Verdi was againſt a knovi BW «| 
* and ſettled Rule of Law, as appeared by the two Caſcs 4 


&« in Comyns and Strange; and therefore it ought not t0 
5 « hay been ſeſt to a Jury at al.. 

2 „ That whatever had been ſaid concerning the Cuflan 
To « of Merchants, the Cuſtom was part of the Common Law: 


„and that People did not ſufficiently | Giffinguiſh ” 
6̈ð. owe go nn n 


| „ , „ 
« tween lacal Cuſtoms, depending on 
« Indorſement follow ing the Condition of the original Con- 


 « have been conformable to the Lex Mercatoria now ſet- | "7 1: 


| « Minutes walk of each other. * 
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« tract, and being therefore very different from a naked . FO 
«© Authority to receive. And this being. an A/ighment for 3 
« a valuable Conſideration. And that the Verdict ought te *- - *« 


„ The Rule went generally for a NEW Triar: but 3 : 
0 without Coſts: the Verdict being right for the Plaintiffs / ; 4 7 
on the firſt Count. % FO 5 a 

« And where the Verdict has gone upon an Idea of _ . 


i Uſage; contrary to the olear ſetiled Law, the Court has + p. re ** 
v. ſupra. 169, | | 


*. 


« * perſeveringly exerted- itſelf to prevent the commer- 
« cial incertainty, which. would reſult from acquieſeing 70. - 
t in a Deviation from. fixed Principles. 7 I 2 _ 1 

« Thus where an Action was brought by the Indor- Tindal et e 
fer of a promiſſory. Note, againſt the Indanſer, it ap- F. K 16). 1 
© peared on the Trial before Lord MansFitLns that E. 26 G. lil. 


* py J 


© on the day when the Note became due (allowing for 13 
« three days grace) the Clerk of the Plaintiffs: called Fa 5 
„on the Drawer of the Note, and not finding him at He 
* home left word the Note was due, and deſired he 
* would ſend for it and take it up. On the next day, 
* he called again: and the Drawer told him he would 
* take it up that day, within the Banking Hours :, the . 
Note not being taken up, be called again on the 
* Drawer on the Day following, and not finding him 
* at home, he was ſent to the Defendant : who refuſed 5 
to take it up, ſaying, that the Plaintiſ had made it 
* their nen e ty FFF PP 122 5 
* The Drawer proved at the Trial, that as ſoon aas: 
* the Plaintiffs Clerk left him the ſecond time (tze 
Day after the Bill was due) he (the Drawer) went to 1 bo 1 
* the Houſe of the Deſendant, and not finding him at „ 
* home, left a "Meſſage with the Defendant, Brown's jr es 
Wife, that the Note was due: that he could not pay it, 18 
* and deſired that Brown would take it up; adding that 8 
he would make it good to him. 5 
That all the parties lived at Briſtel, within twenty MEET 
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= *P. 6. 
de the Queſtion ſhould be ſeitled; 
ende are of the utmoſt im 

1 FF 6 xa Notice was extremely 
f partly of Law; it depe 
— 20 cumftanees : But where it could be aſeertaitied by a fixed 


* Rule, this Rule ſhould be eſtabliſhed by the "Coun, and 


. | . conſtantly obſerved for the ſake of certainty. That 
here an ceartier Notice might 


ties lived within twenty minutes walk of each other, 
Dougl. 497. And it had been held, that where the party did not live 


„ in the ſame Place, the holder muſt write Oy” ye next 


„ 55 e " Poſt after the Bill is diſhonovred. 


+ 46 That lately the Jury had eee to: narrow th | 


„ „Kade with reſpect to Notice, contrary to the opinion of 
15 „ the Court; where they ſtruggled hard that payment of a 
T. 24 C. in. Banker's draft ſhould be demanded within an Hour after 
8. R. * xt became due: but here N12 had intimated no idea of 
1 nent 4y- 
n 10... „ *"'WILLES, ].—Agreed- that there ought to bes a New 
„„ d e That legal Diligence had not been exerted: that 
15 e new Credit was given. And notice from the maker of 


*T Folder.” 


was as much as could be neceſſary in a' Caſe live this: 
„ and it would be productive of .cndlefy —— if it 

5 were to be left at large. £ 
| _ © 4, Butrer ].—That "when the Falls were once eſta- 
- _ .* hliſhed, as the diſtance, the time of the Poſt, &c. this 
e became a fimple Queſtion of Law, and ought fo to be 
& © confidered, to àvoid infinite miſchief to the mercantile 
1 world, and preſerve uniformity of Deciſions by an ap- 
2 plication of ſettled Prineiples to aſcertained Facts: And 
„here the Indorſee gives time, it is ſettled he gives it at 
© bis Peril: and after doing this, if the Indorſee my 


2 
ien 


5 8 84 {© had 48 Nur it would: not dave bound the In- 
5 went to Aa ſecond Trial: ben the Jury, which wa 


g . * * * found for Og" : n 


1 Lord Mabeteu Mg — ful Convert | 

ERPs us. AS was clearly ſatisfied, decidedly of Opinlon there ought | 
to be a New Trial; it being of great conſequence'that | 
as certainty and dil 


ane in mercantile tranſac- 4 


1 99 . That the holder of a Bul diſhonoured muſt give | 
clear: and what would 


. notice, was a Queſtion partly of Fa and 
nding on ſome meaſure: on the 


A tance, the courſe of the Poſt, and other [ſimilar cir. 


. „5 8 : f certainly have been given, 4 
„ 4 as there was an interval of an entire day, and the par- | 


« the Bill, would not ſupply een, of Purge, from the 
<7 "ASHHURST, I bet was wouts day! at the Jongel | 
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Gere 3 granted a 4e 

* the ſmallneſs of the ſum in ee ( — was 35 * 15 

on account of the importance of the general Queſtion, > CA 
% and the VerdiQ being clearly contrary to: Law. | | 
Where the Defendant had undertaken to pay iche dig ® p. 1177. | 

« not proye within ſuch a Time; that the Debt had been Elmes v. Wil. 
[7 paid,and Aſumpſit was brought and he offered Evidence, to Th 8 * * 

« prove the bt was actually paid, which was difallowed, g. 63 

« and a Verdict for the Nlaintiſf a New Trial was granted: 


8 


* 
0 


4 for the ſubſlance of the 1 was 0 ET 955 e 
40 Debt if . not gs __ 1 5 0 | 
VN 1 Ty v7 Obs "a x, N . e 5 5 5 748 1 
Fur. 2. /)J%%ͤͥͤ ĩ (( 


3 


wrong in point of Aris . is "— to the. Satin 3 


n . e ng j wy PINE. Ex 47 5 EN 
« As in Ej * 1 the Plainriff u was 1 Wes Smith v, Os” PST 
« claimed by furrender : e Lands were not copyticld ; M. 8 W. Th: 
« and the Defendant 3 oniy ander a voluntary con- . >, 1 
« veyance. There was a Verdict for, tis Plaintiff: and 
the Court refuſed to rum a New Triat ee mn... 75 „ 
4 Honeſty of the Caſs, >. 2 ' 
“ And again in another Cafe, — 5 on an Aumppt Deep i 
* the Defendau gave good Evidence, of coverture, the Court Ducheſs % _» 


Et y 5 


New! Trial e eg he . . Fadia, e ER „„ 


* would not grant a New Trial. There being no teaſon, . 8 


„that the Ducheſs; eng in Er. as 4 Femme folk Salk, 646. 1 
« ſhould ſet up coverture. ' | I}: 

« And in Treſpaſs quare 3 fregits. the. Defendant *P, I _ . , 
3; * preſcribed for a certain way leading from a Common High- np ,, 


* way in Birtin; the 'Plaintiff by his Replicati n traverſed a_—_— 


the Preſcription, and thereupon Iſſue was joined. Cn. SL. 
On the Trial the Rigit of Way was fully W for 3 Will. 272, 

the Defenduni : but it appeared on the Evidence that le N 

„bad miſtaken his Terminus 4 quoz- the Way in Birkin _ — _ 


not being a common Highway, but a private Way. Mr. „ I 


* Gould was of opinion, that the ight of Way being ' . 
proved, there was ſufficienr to be left to the Jurys: e 5 

* they found for the Defenlant. „ ey Zool 
On a Motion for a New Trial it is ſaid the. 7, 3 JA 8 5 

© at leaſt the Ch,. Juſtice, = intimated that the Words com- Ie. 


Zum High- way, might be taken not to mean the King's _ 
4 * Highway, but in a more looſe and general ſenſe ſo as to 
pplicable to a private Way: perhaps this being n 


Vor. 


6 $4 * 
5 — 14 ** 


CIAL ä . „ = 7 


— 


W 4 the Court clearly agreed 3 that: the Merit, having been 


„„ en Law or OY 


34 8 1 2 8 ee 7 en 


— {x 7 irit, it would be improper to grant a New Trial : and 
wi. F Wm ; 6. the Chief Juſtice D GY) remarked, that if. a New 


ein wers granted, the Defendant would amend his 4 


* Lanes. . Plea we hy to the Evidence, and: in all human pro- 


„ Hp % babilit hade another Verdict; . r 
ö "Rail. . 4 * pros | vie Right by W ee FO 
* uy 17737 „ , „„ 
5 ES Nar where the Matter in Diſpute ir 
| Morg U. 7. « 4 New Trial W 77 not be granted. far an an erroneous „ e 
5 OE: 8% diy" where the Matter in blutuugen the” parties it 5 in- 
„ HITEA s considerable; wnlef; a more general Intereſt be af:Hed by it 
> lt is unneceſlary to cite /n/tances of fo clear — 
e 40 N fo 5 7 a ee e 
e . 1 „ Vi. 5 
5 5 155 , eee. 1 „ 
Fo : . but ſo that it 3 fall er. 
| DT ot - der the head of x pr Op 44 8 Hex | 
| i TRL Fr contrary to La 
„ ters being no legal Evidence. & 
| cosa, Thus Wbere a Folicy of Inſurance is i in the Nite 4 7 
; EIS « 4. B. no Evidence ſhall be applied - prove ſince the ; 
Th C the Benoit -of C.1P, And if ll 
: Ek 925 e two Polieies are in Evidence, one of the Name of 4. B. 34 
big dhe other of C. D. theſe are to be conſidered as fert * 
ES, i 4 ſecurities, and C. D. can not recover in an Action on 2 8 
4 policy made in the Name of A. B. Evidence therefore, WW- 
"os a 4 that C. D. ordered tao  Palicies- to be made out, one in 4 
5 . 1774˙ his on Name for a certain ®, Valua to be lodged in his , . 
5 coden hands, the other. for a certain Value iu the Name is 
F - , of A. B. the perſon to whom he was indebted, is ne =” 
ä - 06 Pyidence, that he intended | theſe. Policies to operate | 
„ 4 otherwiſe than the Law allows. And a Verdict for the 
3 . Plaintiff- under ſuch circumſtances Was ſet aſide, as be- 
. DIY Py We Law way. wi e. 42 
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| * By hin. hin „ Verdi ey baht os” W 
Preponderange of Evidence : for if there be Evi- - 8 95 — 
e "fence on both ſides, though it may ſeem father fironger - „„ 
1 on that againſt which the Fury have found, this is not 4 F 
. reaſon for a New 7 rial: for to. balante' the Evidence, is FB 5 5 2 
« the Province of the Fury : and a New: 3 to bo” - 1 55 1 5 3 if | 
6 granted, Where it plainly e Prov has been 5 1 
i ne glected, abuſed; or not fully exerciſed, 
55 "Accordingly, Where on Covenant againſt a 185 the , 5 6 
_ & iſfue went on % Counts.z fe, that he had not laid — ir 3 K 
„out 4604, in Repairs ; fend, that fe had nit left His il iert % 
4 premiſſet in god and tenantable Repair at the 'end Fiu, 
4 Term. The Counſel for the. Plaintiff gave up the . 7 On 
© Count: on the ſecond, there was a coltratiety of e464 $4 2 10 = 7 
4 dence; the Chief. Fuſlice intimated to. the 21 5 1 5 . 
„ thought 3 weight Was with othe Plain 4 they „ 
„ for the Defe fendani. en og] 5 © 
4 The. Beidence convilted- of Grieg? on, both gase! "TY 1. „ 
® theſe called for the Plaintiff ſpoke of the. Premiſſes as . - 
much out of Repair + two for th r 333 
* themſelves of opinion, „that the remilles were in ſuch. Lo ET | 


o 
: Pray 


- 


i „ Repair as a Landlord might reaſonably be 'vontent to re- 15 FB 
* crive them from an out-going Tenant; of theſe Wit- . 3 3 

* neſſe;, the ſecond fave. a very good Charafter to two: | © _ 
the Plaintiff's Witneſſes, The Plainiff 's - Withelles |, 365 


5 « 93 to partieulars: and. oe them declared they had 4 5 ot : Sw A E 
« OY u gc 1 8 oa they ſtated), INE We an 
the expiration Term. | i ö Fi 


The [Chief — 85 ſaid he Hill-chooght il « org 15 of 7 TL pc nl 
„ Foiderice® was on the fide of the Faint. but SD. -- F 
that where Verdicts have. been given romtfar'y: 8 Evidence, F 
© of where tere was. 00 Evidetiae to ſupport-the — 3 bay 8 „ 
« the Court has granted New Friul; but if there has beer © „ 
«aq contratiety of Evidence, the, Courts have never granted NS 
| * New Trials. That in the Caſe then under confideration = | 7 „ 
" 3 was ſuch centraciety 3 and though retaining the {4 . 10 . 
- * Opinion, that the Evidenge preponderstod fof the f... 
Is * he diſclaimed 2 power :to.controul the Verdi& 1 „ "A 
| T7 1 being the _ 8 7 e 
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1 * . verbal is n Nudum Pactum: * * forbearanoe a 


"Pilla 
| Ems (no van 4 the Plaintiffs, who were Merchants in Holland for 800 “. 


Tue ar. © or any other mode of re · imburſement. 


176 
8 
be Mane, i 665. be” upon an Houſe of Rank in London, as the condition of 


BEE 022 e the credit of Wurrz for 8007.; and HAVING k- 


f Tr. T. = This was argued tewo Terme: aa the Court gere 


a - 75 BP 7 * 44 13 3 5 5 
3 33 - his u oy winner. D's 


* hn 8 : g i F | 


1 ee dig e part of the Rule is > ot fed amen 


„„ „ + 1 


e next 5 's a Caſe of very imporant No een, 
20 Learning. . 


a * p. 1176. « * Tt may hs bs whether its place. .were hors 


. 1 properly here, or under the head of a Verdict contrary 
„„ o Law but it was N 87 as 4 e againſ Ao 
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vu Wade 2 _ te 4 ts written Fe 
1 wen not e Seal. a: *: 


„ Td PIT pt to accept is an Urceptonce'; . 


e is the Conſideration. = 
„. White, a Merchant in Ireland; deſired as * 8 upon 


Tieren asd 4c payable? to Clifford,” and propoſed to give them credit 
=26 l. on a good Houſe in London, for their enen, | 


Credit 


8 The Plaintiffs in Anſwer defired à con, 


« their accepting the Bill. Wii yames. the Houſe of 

| 6 the ' Defendants; -whereupon the Plaintiffs honoured: the- 
. 33 and paid the Money: and then wrote to the 
. Defendants defiring to know, whether they would accept 
„ ſuch Bills as they, the Plaintiffs, ſhould in abour 2 
wo 142 3 «© Month's time draw upon Van Mierop and Hopkins upon 


„ «© cxrved THELK ASSENT, "OF: accordingly eden 
+ 6 Defendants, 

e In the interim White failed befire their Draft came. 
& to hand or was even drawn: and the Defendants gave 
Notice to the Plaintiffs and forbid their drawing 

r. 17 0 * 77 0 . eee * ae ee Defendants refuſed * 
their Bills. 
: „„ Tn a this Boine on the Trial, the 7 found for 

4 the Defendants. - 


« their ſolemn and Unanimous . the general 
by pant 22 Pb e e „„ 


* o 
a 
_— 


FFz 


d 00.1 


e. « That if there were Fraud. in 
„ taking of the Defendants,-that .\ 5 | 
o py but nothing of this kind appearings PW 
* turn an the Law. of Merchants ; Which is n of: oy” * 7 „ 
' Law of the Land: and indeed as it relates te foreign" * Og 3 
* intercourſe, ought to be determined as much. an poſſhls: | 3 fy :.- 
* 4 u general Principles as uno! recognized (by: Als %, - 5 
[aw of Nations. __ os AW * - 34 al 
That ſomething had been urged. in the 1 „„ 
« though not at the Trial, whether this. ere not 9 9 55 . 
* PaAum, for want of conſuleration, and as ſuch _ „ 
„ But that if this were aut a. Caſe of 'mgrcantile; Law, it . . _—— 
4 might be urged a written. engagement would not 3 „„ 
cc 5 6 the Rule: for 'we:horrow o Idea SE 7 ON e 
& Promiſe. from the Civil Law: and its intention hoth . | 


42 
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a  * vith them, and with us, ſeems to have been the fe +. 1 85 A 3 

„ curing: Euidenes of ſuch Contracts, With them if ins = 
; * the Terms of Stipulation, (and a fortiors & if — # P. nb. "40 
, , it was good uit laut conſiderations for Want of t „ 
t a — Was no radical defect in the Contract, but i in; . 4 bs ha 135 St 
y * put people upon attention and 'refleQion, and to pre- 1 Oo 
| C vent obſcurity, uncertainty· and fraud, ſuch engagement „„ 
it « was required to appear cloathed ; not a mere yague pro" | = „„ 
df „ mile; equally. without apparent reaſop or external 'eir- 
of - # ch of proof ; but attended with ſigns of B.- af 5 VC 
ie” # liberation and "Notoriety ; theſe preſumed. a n ace 1 
6 * round for the Undertaking; which being my „ 
pt « proper to be performed, required for its civil foros. no- fa 
1 * thing but aſcertainment. _ 125 5 — 
h F x ONT | to. thoſe - 'Pripgiples Fimine +; iff 1 2 4 
by Zul A 
he * And ſq Bracton, who wrote. in t time of H. m. r 
3 & who has interwoven much of the * Law in his „ 0 
1 - # Writings, marks the 1 * e e ond a rl 2 
1 * chathed Contracts 4: UL 
d 1188 n an ie which : 
15 ſeems — applicable | to 1 CET x 23 | : | 
3 Thus in the Dronars, genianus. Poke 8 e 2 
yo _ niſi traditione wel ſtipulatione fumat effefum ad ationem, ut  _ -—- 
al nudum pattum walli prodeſſe poterit. where the Re r 
. corpus'fs um cat not, or by the undertaking, id . then eo. 

 qelivered, ſeriptum is equivalent to Treditia. ' D. 1. 1 
1 And Sn his e New of bic eee we 

$ peteres nero Frris 8 obligationes in, que verbis ſerip - p. 1980 
That tis, wel conſenſu contrabunlur, von tam nn. un OO ; 


. vellimonts Weary. | E. 1 


— ee Appren 9 tie Leiv, meant in the foll and ſearned 
Comm. 308, b. c Argun in 8harington's Caſe, —gives the force and 

NY | Ta 1175 e of this Argument very perſpieuonſly : that mere 

_— „ Words may be uttered Tight 
K If 1. Deed is dene with Deliberation. 

r. 14, 4 Confotmably te theſe Pringiples, of the Penker, 


RT ff of the AQ, and its proper e one the Statnte 
. 5 of Frauds 17 7 procteded in e . 


8 is «- © Agreement. 
Ne : 66 Bor chat t. this Had not PEN? in Writing, Bill It is 


: &. betrance bf his Right, is ſufficient to fupport- an +224 
23 fating ; though no actual benefit accrues to the 


= 552-4 3 whoſe inducement it happens; and in this "Caſe 5 


were prevented by the A& of the Defendants 


„„ . 4 from Eine upon | White : and might have fuffered in 


* cheir credit by the ſubſequent r. ot and the Law 


does not e the quantum of the confideration, ul there 


os 8 « be any. 
qt, 4 Rut if this were Nudum Paffum, the Rule does not 


4 I W | fe 1 to ener fe Tranſafions ; in which the 4 


ig neceſſurily concerned. Whether the Defendants ha 


5 | „ 66 23 ei or Credit with White, would be, by the Law 
aer, * Merchants, nothing to the Plaintiffs ; after an Aer 


. Lie obtained without fraud. In ſupport of * public 
ene, <Teeurity the Law infers the Conſideration from the 

SP. 1180. 4% Nature of the AQ. And in ſuch Cafes the only Rule 
coil oh i commenſurate to the ſubje& is, let Good Faith prevail, 
| . „ e to that Simplicity which the Law of mio 


4 « approves. Fips SERVANDA EST : SIMPLICITAS 


11G Gnu PREVALEAT, - And this is now generally 


„„ 46 rity on commercial Juriſprudence a0 General Law. 
5 * And the Hodierni Mores are ſuch, that the old Notjon 
J Me PaRlum, is not ſtrifly obſerved. The true 
* 46 Reaſon why the Acceptance * a Bill of 3 
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e venience of Trade and Commerce. And therefore an 
| WD) Acceptanee for the Honour of the Drawer binds; and 
4 ſo a verbal Acceptance. And an Agreement 10 accef! 

1 1 1 s to 20 + a ö * 9 amounts 10 


646 Sap wing] the 


3 bee what bs. done by. Y 


„ et not without Sonſideration, and therefore not nor | 
. « Faun. Any Damage to another, or fuſpenſon ot for- 


W . underſtood: at leaſt it is recognized by foreign Autho- 


. ſhall bind, is not limited to the cireumfjances - privately 
ECT aſſecting the Drawer or the Aeceptor, or the Perſon . 
-_ * in whole favour it is. accepted, if it happens to be on 
. the credit of a third Perfon ; but for the General Con- 
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1. though i not being under ſeal, they are only fSmple Con- OS 
« ceptance ſpecially : and that thereby the Defendants, _— Lat 3 
. «the Cuſtom of Merchants, begame liable to pay they - VVV 
« are not liable to the mere extent of the private confi-- „ 
4 deration, or * dependently on * exiſtence ; but on * P. ite. __— 


© MERCIAL CUSTOM.” 


Os rwe; in perly re iefled or 0 5 ” u. 5 5 | 


4 frequent and ſettled Remedy, that it was a good Cauſe Bignall v. 


tan 5 3 - an $6? no 5 akin Forms or Xn ol 125 


4 % pay: and hence it is, from the conſideration the” oO = 
10 * gives to thoſe. Tranſactions, that on © Bills of. VCC 
« Hclange, the Declaration is as upon ſpecial Contrafts c— Wa 75 . 


« tracts: the Declaration fees - orth | the -Bill and Aer 5 5 


« Principles of GENERAL Law 'ppticd 10 the ehr, 5 
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« The Rule was ABSOLUTE br * aſide the Ven. PE # 8; # 
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% of New Trial, when the dos e who tried the Cauſe Wok 
1 had denied to admit that for Evidence, which WAS 4 [me INI - 
«© legal Evidence. > 3A. 48. > 09 
66 And more generally, if any Judg e 45 Ni Prius Tomkins Wo 
« alley or ober- rule Evidence, which be ought not tc Hill. 
% haye done, the Court upon Application. v vill grant a EE. 
% New Trial. 7 Mod. 64. 
As where on Bill preferred. by the Plamiff PF 
** tor for the Tytiet of five Cloſes in the Defendant's Walker. 1 
„Poſſeſion, an Thur was direQed on the Anſwer of the ? Bu RR. 
« Defendant, alledging a Modus in the foe Cloſes: upon ES Z 
& the Trial it appeared in Pvidence, that the Modus. al- „ 1 
6 ledged extended to. ſeven Cloſes, and upon this Evidence, © W 
* the Judge (Mr. ], Probyn) directed the Jury to find for IR 
* the Plaintiff 5 who accordingly- * found againſt db . 1162. 
«* Modus. On the Bene of the Pe a it was moved, 
* that this being an Iſſue to inform. the Conſcience 6f the 


1 7 


Ws Court, the Defengant ought not to be held fo ſtriety to . MH 


«proof, ſince no proof of Tythes. in kind given, 0 8 


* therefore he ought to have the Benefit a to the fue | 


* Clſer only ; having alledged it for leſs ha it 2 LE 

* was, which ſhould not deprive him of the whole. ; 
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70, rh ans, being in Bar of . nod having. 
failed in the Defence alledged, he ought to have no 


« advantage by it; and they relſed on Mr. J. Probyn's * 
« Opinion, as certified by Baron Hal. 
„ By the whale Court, a New Trial was granted PF 
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&* took the Cattle Damage. feaſant. 
Cre. Elis. 537. 6 Place where, &c. is part of Eaft- -field + that the Plan- 
9 mp is ſeiſed of ten Agres of Land in Eaft eld, and 
claims Common of Paſture in Eaſt field when the ſame is 


7. 


4 » 7 


« they ſaid they could not diſtinguiſh. this 
2 Probibition ; ; and 5 ee. the: 1 


45 


Pla in 


HY 
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Bar that tbe 


Caſe from 
e e 


« fown with Corn, and -it js cut and carried away, until 
< it be re-ſown ; z and xaos. 24 at a proper time, put 


c in her 


cattle. 
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% Replication——that in B. there are two Fields, Loft: 
& field and Weſl-field : 


and that the Owners 
© intercommoned for a gertgin time while they, lay pt 
- 45. incloſed. | | 
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4 That there is a Cuſtom te incleſe : and that "kt ; | 
in; 


thereof 


* cloſure is freed from Common of any other - Perſon; 


„ ſuch Land incloſed. 
6 That he incloſed the Plape in 


© the Iſſue: lying on the Defendant to. prov 
fudge . that the D endant produced five 
125 3 2 old Deeds and ſeveral other 

he Cuſlom. to ine he; he alfo called. ſeven Witneſſes, 


66 and that the Perſon ſo incloling there 
“ charges all tbe-yningloſed from, all Cee reſ peQing | 


| which, Sec. to which : 
. he had a Right of Common before; whereby 
* unincloſed. Lands were freed from his ſaid Right of 
* Common, and the Place encloſed ought to be ſres fron: 
75 « Common of any other Perſon. 


y frees and diſ- 


all the 


0 Rejoinder : That ſhe put in the Cattle until the 
« Defendant, de injurid i ſud propria, took them; 75 


20 the Cuflom to ;r cloſes. 


« took 


The Defendant farrejoi ned: 


[fue on the Traverſe. 


„ On the Trial of the Cauſe at the Somerſet Aﬀſizey 


the 


de, which proved 


e the Cuſtom, 


25 15 5 of which proved the Cuſtom of their own know- 


©. Jedge for · a great number of Years; and carried it 


5 10 bagk to tradition when they were young, they being 
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ah ſaid, 
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* therefore he told the Jury, he thought, the eee „ 
M mow the Land incloſed was diſcharged and Reed 1 


4 0 2 before Incloſure was for Cattle lam and A F 85 


'« ſuch Lands had a Right of 2 . 2 3 . N but | N 
« that aſter ay of them had incloſed kis Land, fuch per „30 WR 
« had no Righ 5 r the ſaid Fields, or arg „5 
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4 and on this the Defendant reſted the Caſe; whereupon © Fe 1 
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« nineteen Acres out of twenty, he might put in as ma 
« Cattle on the uninoloſed as he had done before: and F 3 0900s 


as. 4 7 


« had not proved the Cuſtom inte: and that if they be- 2 
ny perſon having a Right of Common there from, they © - . „ 


| « heuld End' for the Defendant ; if otherwiſe, for the Phin- | 
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"A New Trial was moved for miſdireAion ? for that the Sl UPI = 
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* couchant on each perſon's unincloſed Lands: and that this r | 
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„ Right of Incigſure only was in Iſſue, the other reſpe&ing 9 
* a Bar of any future Right of an Owner ſo ineloſing, to _ » 
common or unincloſed Lands, being only a legal conſe- 35 
4 quence; and that no ſuch thing as Common without ſtint TO Es 
* can belong to Land; but only Common for Cattle levant —  — 
* and couchant thereon ; and when the Land is encleſed, | 
"it is freed and difeharged from any" enen 5 former 8 
Right to common thereon. N 
e And to this the ' euhole Court. agreed : lg; Laid, GY SEL 
* parties admitted on the Pleadings, Common for Cattle 5 3 
levent and couchant ; the Cuftom to-incloſe ; and that Land „ 
* while incloſed is free from Common: hat the third is i 
4 conſequences of Law, and needed no / Proof, that a per- E 
ſon incloſing excluded himſelf from Right of - in 
ey of the unincloſed Lands :—and that any Jodgiment | l By „„ 
upon this Record, could not be a bar to any other party © '. 
# who might claim Common in | theſe Fields without 1 87 - 
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% Iſſie in Berkfbire, on non infregit conyentionels * We Plain 
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. 6 not guilty as to the Remainder, and the Plaintiff diſprove 
VVV 4. the ſpeoial Fuſtification, but give no Evidence on the 
JJ. % other Plea on which the General [ſue was joined. If the 
1 3 fury find generally for the Plaintiff with coſts, though 
ä bey ought to have found for him on the Iſſue taken 
2 „ 5 et upon the ſpecial Plea only, and acquitted the Defend- 
; | 1 bo ce ants on the other, yet if the Damages be not exceſſive, 
e or other cogent reaſons be ſhewn, ' the the "Defendants will 
44 not obtain a New Trial. 
nen, © If the Defendont appears and FR Defence he fl 
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Martha and Join, the children'of-Thomat Harriſan'tecta 


' Hil. And upon Appeal to the "Seffions 'rhey*eonfirmed 
the ſaid order. generally s: 1 not eng to ate any ſpecial 
Caſe in their Order. 

A motion was made 5 — 1 * 1733. id O86 1 
quaſh theſe Orders, which came before the Court on 3 
2 of Exczerions containing a a ſperial State of che Caſe, | 
as follows: e Kies „ 5 Ar Nen 131% N 117860 E 1 

Exceptions to the judgment of >the; Court of dunner 
Seſſions on the Confirmation of the above Order. s af 

On the Evidence of all the Witneſſes it ap ehr 
Thimas Harriſom the Father of the Children bs — = 


4 two years ago, was licenſed by the Ordinary of the Bi. 

i ceſe of Chefler to be Schoolmaſter. oft the Free Grammar 

| School, of -Dareſbury, and at the fame. time" becatet CH 
* of the, parochial. Chapel of Dareſtury, and officiaied® im both td. 
„ copacities from that time to the, time of his Death which > .* » 


„ £-ppcncd- in} 4hrit laſt 1 end for- 14 or 1 yeurs"bf the 


ny WY br part of the/time ryfded in fran Town e he Pp. 124 


| bury : (though it did not appear in 'Evidenoe' ow he 
2. WI nominated, or appointed, or that he was lisenſet 60 tlie it 


To Juſtices made an ordet for the Removal = oy 


| 1 il 156 tis e 14 Ke eiu dre! There 1 90 
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ed, from the Townſhip. of Dareſbiry to- Prefion upon! the DELL | 


ay : 


aer Clerk's Place), and ix appeared that the Children hed Feine 155 0 


he no Settlement for themſelves. Whereupon "the! Caf w 
657 of Opinion, That the ſaid Thomas Huren gaineu #6 Settle- _ : 
Hy nent thereby in Dureſbury: which the Inhabitants of 
Ni on the Hill, humbly- EXCEPT» TO, and pray they may” be. 
1. received. Accordingly the ſaid Exchrrions were REGETVED, 

1 Þ and ordered. by..the Court to ee and chereupoꝶ 8. ir 
C. D. Bart. ve J. M. Eſq; two of the ſaid Juflicet, at the 
Tu | Requeſt of the Amun Profien'upo 1 the Hith SEALED 


in the eighth y ear of ** preſent Majeſty's Reign at! Nant- 

An. aforeſaid, 4 e n 
| pon this Motion | a Rule was made to be . ; 
'o "BY ud upon. thewing Cauſe the - Gogle: Queſtion une, fg, 
of tler-2 BiLL of, Excrrions would ne in this i Caſs % the 
L 1 15 of Quarter Seſſions. It was arguedion 8 
9 tr ovember ; when Ld. Hardwieks thought it, d Mat- 
ler of ſuch 9 that he TE” * it ſet 
. : |. 7 3 
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% Aerion real, 5 en ihn Phat he does not L 

| &« ſeem to hive. had any apprehenſion that it could be | 
up. ine carried farther't 496 v6 os nothing $f "nana Profecus 4 
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_£ any, « 
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VV NN Nee . 
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4. hberty: to putt in Bills o Exoepriome for then! tiere woll 
* Bend Tub of that Nature ever diſpatched"itf"any tire 
| 285 On the Ramach ther it would; be, fita the Las 

| 8 mould allow this! in the Coe of pro 

58 N * * two. pende, and: not where Taſe my be concerri 
5 Bet « Lord Harxowicrs obſerves; that there are many i 
. | Et. ances: where the ſame Advantages ure nor allowed in 
5 7 # Gaſes of Hi Which ar in Caſes of priperty : Not Con: 
e matter'of- Farb; not i ef Error, without lea 
1 3 o the Crown: and that however hör it may ſound, 
« ſo the Course hu conflamaly been in cheſe points. And het 
8 « it ſhould ſeem no Lawyer ever apprehended/it' would lie 
$6: in" capital Caſes: otherwiſe there would never tave'want- 
F „1421. << ed Precedents of it at the ON Bailey. And that * inderi 
, though, no. direct abſolute judicial, determination appear 
FE + 19. have beon-given on tit poitity it it, ſevriis. that a Bil 

1 e ls N 


„„ Tied Apes ie — 5 *. or. 


That Lord Rejmind douhted of it in the Caſe of 
« Bunts which was for a Libel: and it was obſerved then 
u by his Lordſhip, that with reſpe& to. the Caſes of Infor- 
« mations in the Exchequer, they are ſuits by the Crown 
« for the Recovery of the King's Debts.— And that all 


« ons (Lord '"HARDWickt' added) are confidered as the 
« Coil fuits of the Crow. ft 


4 not, no Authority was ſhewn that it would lie in a Caſe 
« of ſummary Proceeding. If it would, it muſt equally in 


« of which ſummary Proceedings were inftituted. That, 


« Convictions : the Proceedings in this not being of Record. 
«.and therefore they did riot, (before the Alteration of the 
« Law) require to be inrolled in Latin; being a mere 
« exercife of authority by the Juſtices by way of Order : 
« a Writ of Errer conſequently not lying; which is one 


6 they are tendered : For which reaſon, on a Bill of Ex- 
* ceptions in the Truro Caſe, it being a Trial at Bar, a 
u Writ of Error. was brought. That this afiſes '#Ifo from 


„ 


um Law; and the Chancellor is there a Judge within 
the meaning of the Statute : as in the Liverpool Caſe. 
| © But the Juſtices at Seſſion being Judges of the Fact as 
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« the Proceedings cited in ſupport of the Bill of Excepti- 


« ſummary Convictions and thus, much Delay and Expence 
« would be introduced, the two Evils for the avoiding _ 


* 


« however, this Caſe is a great deal ſtronger than that of 


« of the ſtrongeſt Reaſons why a Bill of Exceptions ſhould - 
mt lie: ſince neither can be uſed in the Court in which 


the words of, the Statute 5 which refer to a Complaint 
* againſt the Judgment of the, Juſtices : & but in a certio- * P. 1222; 
ri, which removes an Order, there is no ſuch Com- 
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« That where an Appeal is from the Chance Vr on the 1 v. Burg: 
24 Bag ſide, this is an appeal from a Court of Com- Liverpool, 
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ave well as of the Law, it is impoſſible to ſay what they 
ach believe or diſbelieve of the Evidence : and therefore the 
that Foundation of a Bill of Exceptions fails. 
d he * The Rule accordingly was, that upon mature Delibera- 
im- n it was ordered, ' That the Order of Seſſion be affirmed ;, | 
deed I ' Cnet being of Opinion, that no Bill of | Exception lay + 
years in this Caſe.” 7 „ . 88 
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u + That 100% that arty 77 7% 1 
( his Bill of Cora any on A Writ of Error, yet w where 
oF «the Action has been brought in the Court of King's 

nch, that Court to prevent delay and expence, las 
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« « Kit now, unleſz 3 Reaſons he 18 = 
4 2905 that the Objedtion ſhould be ſolemnly on Rani, 
« if the Judge over-rule a Matter in Evidence which ought 
« to have. been admitted, the tion * aw Tri 
upon * Brown is the uſus ; 
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„ REHEARING: | fi 
| E 
© AW of Eragon lieth in Pete ants or a0 n 
which Judgment has been given in a Court of Recard on al 
Katine of Law apparent on the Face: of the Proceedings, Wil tt 
0 that no Evidence is required to ſubſtantiate or ſupport it W 
But. in. Caſes criminal it is underſtood to be diſcretioury, lo 
and not * * — at leaſt ** ow So 
NESS : to 
. 8 . | Par 2. | 5 1 6 
F 7. Courti, ond ad. 5 0 * 
7. 
1 lieth from the inferior Courts of Record into dhe de 
' King's Beni and not into the Common Pleas ! and it did ie tim 
from the Bene in Ireland into the King's Bench u «: 
England; H by Statute that Appeal is reno! . 
It- lies from the Common Pleas at Weſtminſter Ah Of 
2 Bench; and ** the . . to the the har 0 5 


© From 


Proceedings ste by original out of Clhanciyy, 
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* AM . Try 1 N rv: Nane, . 
From. en ide Law ar or "Tu ed 6s 
the Bec . he Lord Chancellor, Lord Tr. 
fore, the Judges of the King's Bench and thenee into 


0 of Lords. Prom proceedings in the King's Be 


Bill (except where the King is party), to the Exchequer 
d the Judges of 'the two 3 
Courts; and thence to the Houſe of Lords; büt where the 
n to 
eien of every. 


that Houſe ; the dernier Reſort for the 


- civil Action. Error alſo alſo lieth- from the Grand e in 

Walks to the Court of King's Benth. 
* There are other Courts from which Een, lies o the * P. OY 
King's Bench: as the Court of the Marſbalſea; the Palace 


1 from the Sheriffs Court in London Error lies to the 


Court of the Huſtingr before the Mayor, Recorder and 
Sheriffs ; thence before Fuſtices delegated by 1 
uſed to fit in the Church 25 St. . i * Gra „ 


thence has rene to the: ah of pgs 


the King; who 


From the E quity ER PE ne regent | 


peal lies dire& 165 12 5 of Lardi, as from the ag 
e 


ſide of the Exchequer Appeals differ'from Writs of 
Error in that they may be. on eden Matter, whereas 


: Writ of Error is only on the final Judgment.; they differ 
alſo in the form of reQifying the Error: for on Writs for 


that purpoſe the Judgment is proneuheed by the, Court to 


which the Record is removed; in Appealr, the Court be- 
| dap in Scotland 5 


low i is directed to amend its Nee 1 
An Appeal alſo lies ftom the Court? of 


to the Hulſe of Lord.. ö 
An Appeal from the Plantations to the King in cone; | 


An 4þ from the Court of | Admiralty to gates 
N the 5 


in Chancery : and in the like manner from E 
Arches, w ich is the higheſt Ecclefiaftical Court." And on 
the Deeifion of the Delegates a Cm en of Review ſome- 
limes iſſues: but this is. conſidered to de ex Fratio, n 


tx debito. 
* AWrit of Error ebuld not iſſue to the Admir 7 P. 1423. 
* comm. | 
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bi; 8 On an Appeal ba 1 2 Court of Chancery FOR the Hol 
wh, 27-p. 455. Of | Lords” no new / Evidence is upon any Account admitted; 
- , this being a difiin# Juriſdliction; which differs. it from 
— _ -_ thoſe | inſtances. where a Court . reviſes. and correfts its. 7} 
| '" .own. Ads, and of which we are to ſpeak next, in the 
llaſt Title of h. Bobk. For it is unknown in dur Law, 
Obb. Rep. | (though: admitted. in the Ecelcſiaſtical) when a ſuperior 


A * x . 9 24 
. ot 8 W . 

* A's 97 3 . wt 
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2 £4 Be Court is exa mining the ſentence of an inferior, to exa- 


eene . 


| OT mine the. N of thy - — Dewve: wy W * 


1 There eld tw d 1 Modes af 1 Ka ITY * 
Comm, m. Cauſe: the one a Commiſſion of Review, when the Cane 
>. = has woke once heard before. {the an e c 

2 22 155 8 
4 ; 5 


| the other a 1 when a Cauſe has once been 
"i hears? in the Exchequer, Chancery, or the Houſe of Lords, 

GY and "theſe are in the Nature of an Appeal to the further 
information of the ſame Court, and therefore analogous in 
ſeveral reſpeſts to new Trials on an Iſſue at Common Law. 
1 theſe EY New Evididenve 3 is not excluded. | 


ng Fur. "bg 
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Mia, 1 


WE 


ak appears 3 chat an Appeal of 1 1 4 new 7 rial 
(or 8 Caſe by Conſent) a Bill of Bxceptions * which 
includes in the Record the Evidence upon which Error is 
alleged, a Review' or Rehearing, ate the only Modes in 
which the Application. of Evidence to Fat can be re-exa- 
|  mitied, or new Evidence introduced, between the ſame Par- 
ties. It. .may be obſerved, that the Appeal to the Quarter 

- __ Seffians is in the Nature of a Rehearing : and there conſe- 
quently new Evidence takes place: for the ſpecial. Sittings of 

Juſtices out of Seſſion are a kind of Repreſentation or F/- 
. minor of the Juiſdi ion in general Seſſions: : but where 
Orders are removed by Certiorari into the King 7 


5 dis s a ea 9 12 ol WY any dete 
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e un LAW or xumvanEE, | 


Foidence, it 7 be ſent back to the Seſſion, that, ie 5 
| inclined, they may re · ſtate it: for the Court above can 
only rectify the Concluſion; the Premiſſes from which it 

is to be drawn muſt be left exactly as returned to it. 

And here it is proper to conolude our fifth Book, which 
treats of the Correction of Judgments : chiefly by the Re- 
trial of Queſtions defectiveſy before tried on Evidence re- 
jelled which ought to have been admitted, or admitted which 
ought to have been rejected; or where, through Miſ- di- 
reFion or Miſ· conduct, the Evidence received has not had 
the force and effect which it clearly ſhould "have had; or 
where new- Evidence has been diſcovered, of. . the 
Benefit could not have been had before. 

Theſe all relate to general Modes of Trial in the ans 
Courſe. of the Common Law: the fubje& of the next Book 
pill be Hae "Wn are pen my moans 
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„ HIS Book will be very ſhort :- conſiſting of ſome 


| „ I few fingular Exceptions to the general Rule. 
c This is Evidence hors du Pais : which ſhall be tried, not 
5 by teſtimony before a Fury; but, ar en fait fingulirr, 
as a ſpecies of Facts exempt from the general Mode 


4 of Trial, by ſome peculiar and appropriate Mediun of ; 
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: « gui «<7 for By thee legal purpoſe, it 


in Matter of property was in the Reign of Elfzabeth. | 
« This. Trial was limited to the hope of Cary ih Trial . | 
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4 


« come a point merely of antiquarian curiofit +... 


_ * prize all thoſe experiments. by things gur Tk * 5 | 
ic to the perſon mg 1 OY . the Pratt 4 | 5 


nn 


« The Ja Trial. ae b Battle was i the Re 
% Charles the Firff. But the laſt in Iſſue at Baran, 


1692, 
ao Lot Kime 


ip 7 
„ Affairs of Honour ; to Caſes of Appeal of Felony ; and fo in 1631. 
“ Iſſue joined on a Writ of Right, pd moſt folemu ang 1* 1638. 


be moſt remote Decifions in Queſtions of real "operty; v. Spelmanal - 
And in this the Parties whoſe property was in lit 1 9 2 * 
had wares of fighting by Proxy. The: RP” 
“ Cuigelry fo as not to render the term 


fought 

ion of the £ 
* Combat by the Death of either probable: but the re- 4 SENT 
creant; Champion who loſt the Cauſe of his Principal, 49 * 
erying out for mercy and pronouncing the horrible wor 0 Comm. u. 
1 craveny became inſamous as one perjursd; and never could 2 n 
1 png yy. or kis N e . 


q * 


of Tr by Wages of 1 | 
« This Trial, founded. on 
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* the peculiar Nature of that Government, was applicable E Ex. 1 10. 
15 " chiefly to the Action of DxsT. Its Riſe and Progreſs, *. * P, 1229. 
„and the "Cauſes and Means which haye brought! it into 
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| ie || Law, 3 2 Comm, 11. 
{ , diſtinguiſhing, any more Ba Wet of ordeal had done, * | 


— ert ot the marti. 


7 
Xie Wacrs was invenged: by the "Cle | 7 : 
themſelves from criminal Proſecutions; and was ſo managed 4 
| | — them that it gave them a greater Freedom from Pu- : 
maiſhment than. ether People. But they ill pretended to, Wl « 
+ +» _  - theſe two Rules; that if the, Crime was manifeſt, they 6 
Would not allow. Purgatien; and "tyas required chat the þ 
„ ASH  Compurgaters ſhould themſelves, be honeſt, From the Clergy 4 
— it came over into Cyl Proſecutions: upon this Ground, tt 
b N that if a Man thought another of that fair Character that # 
8 5 it was fit to truſt him With money without the ſolemni⸗ # 
ties of a Deed, it was but fit he ſhould truſt his Conſcience 2 
-” _ with: the payment of it; for there might haye been ſack of 
a ſeoret payment that the Debtor could not haye proved. L 

And upon this Foundation it was that a man could not 
: wege his Law againſt an Infant: for the Contra& did hot D: 
„„ begin on that diſeretionary Truſt which it doth: when made va 
Wn 5 nt with a Man of full Age”: 6-1 oy 
1 TLahhe ſame Law alſo when a Man gives 140055 to mph by 
EE to pay to ne. I may charge him as my Receiver: and 3 
he ſhall never wage his Law: becauſe the Truſt was ne- Ly 
ver repoſed in him by me who am the . in the Dj 


iy 4 f : A®tion. 
3 Re aw] In this Lovention the Clergy. fe. to aol with th 

Fi: * P. hook Collie Humour : and whereas in their Trials they had 

* 1 pitehed my Deciſion by twelve, ſo alſo they thought 

1 it proper to form this -ſham Trial after the ſame man- 
| Wy he. and therefore they alfo required twelve. Compurge ; 

75 5 . 
| — conformity to the Rule a t ce. w we have 
_ alſo iS” Yor, es on 
| F * 
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run eius b N e 


ö by Fi if. the Crime be nen / it will admit of no Pore 
7 gation: and therefore” on Debt for Rent on a 97. for 
Years the Defe veer ſhall got wage his Law: for the 
| Reaſcn on which the Action ariſes is from the taking of | 
2 * Profits of the Eſtate in W which is ery # s 
Fa , 
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the - Net hood: and therefore the Defendant 0 
ſwear as to the payment of „ EGS: 
Secondly, another Rule 1s, that tbe Purgation muſt. be 


7 Canonifts ould carr D Rule in criminal Matters; for _ 
the Reputation of . Defendant might be blemiſhed i in 5 
criminal Proſegution z, one wauld indeed ſay, muff, if 
a the Proof a gainſt ym were ſuch that he could hot ven- 
« ture to clear him but by compurgation ; But in Gon 
Adios, to Which aur 'Law-confined this manner of Trial 
they required alſo a fair Reputation in the Defendant: and 
therefore he Was not admitted to wage hie Law who was. 
at!tint or outlawed nor was a ) Perſon ſo admitted” in 
any action that charged him -with any Deceit or Injury: 
10 therefore where a Man was impleaded in an Action 


Law. „ 


t 
t ; 
; paying what he doth not know.. whether it be” due or nots 
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only proper Criterion. For the Court muſt rely upon 
ſolemn averment and Information, ſo circumſtanced as 
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ö former Marriage flic was not then a Peereſs, How- 10 
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| © nary courſe of. determination. 
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e But Where the Queſtion is ſuch that it may be deter- 
X. Abr. 883. & mined differently by the eccleſiaſtical . Court from the 
s Rhe of Common Law, the Common Lam Court vindi- 
“ cates to itſelf the excluſtve Cognizance. Therefore where 
55 the parties of whom the perſon charged with Baſtard 
is the offspring have intermarried, the Queſtion,” Baſtar 
„ «or not, ſhall not. go to the Biſhop, but mall be tried by 


a Fury: for at Common, Law the only Queſtion will be 

* P. 1235+ ©. whether the perſon was born in * lawful Wedlock: but 
©" before the Biſhop there would, in former Ages at le 

„ have been acontrariety of Deciſion, to that of the temporal 

5 Court. He would have eſtabliſhed legitimacy wherever the 


„ parties had been proved to have intermarried; though after 
. ee the Birth of the illegitimate Child. Of general Baftardy 
„ - - 6 therefore, which: depends on the exiſtence of a Marti 
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| e depends on the time of the Marriage. % WPF: 8 n 
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e 1 feats of the Biſbep: and if the Biſhop eertifygeneralh, 
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Eo, 4 ſign any reaſons: and the Patron of the rejected Clerk 


. nas no other remedy than to apply to the Court to write 


„to the Metropoliten to examine him: and 7 Certificat 
© 1» (© Difſqualification of a temporal nature, if the fact be ad. 
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. Fudges of the Court of Common Law ; if 5 
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© and have even now to an hardly conceived extent.” 2 

'the exerciſe were equal to the power till left by the 
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_ « And thus with regard'to miniſterial Acts: as what re 
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« party alleging herſelf a Widow brings a Writ of 


« allowed to be tr 
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* Action were duly funmoned ; or the validity of a Cial- 
ne to a Juror, in civi] Caſes 1 (for in Felony the party 
5 may challenge without aſſigning Cauſe; but the King 
1 ſheweth the. Cauſe of the Challenge.) a 
. „Where a Point is thus to be Pes by Witneſſed 72 
i = gs Jurys . muſt be two Witneſſes at the, ; 
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*. Laſtly, of Inſpe Aion, And 165 4 is hath with regard.” * 
to ſome point, either principal or collateral, being evi- 
&ntly the Object of ſenſe, the Judges of the Court 
for the greater expedition, and to fave expence mani- 
{fly unneceſſary, ſhall, upon the en of their 
ſenſes, decide the Point. 


the Copnizor, or to ſet aſide a Statute or Recognizance 


to the Sheriff commanding him that he conſtrain the 
ny to appear : that on View by the King's Juſtices, 
1 be N ne be. be of or not. 
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« Dower, and the Tenant pleads that the | Huſband is 
« not dead, this ied conſidered as a dilatory Plea is 
* Witneſſes examined before the | 


« 80 in enn as whether the Tenant in a- teal 8 
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« turn was made on a Writ by the Sheriff or Under ſeriff 3 Rer. a 


Ls” 


3 2 « RE 1. - if 
P. 1237. 
my = 
, * * yy * 


* . 


As, on application to reverſe a Fine for  Non-age of; EY why > 


5 


„ 3 rin 1 or EVIDENEE. 4 
"4 5 91 ate 8 4 

2 dit is ths. that; ir the Sent has - . on in- 
„ Qion it may proceed to take proof ef the Fact: 2 
5 „ y examination of the party upon dath of weir dire 
„ e of anſwer. the Truth i or that 'the- Court my - examine 
bis Godfather, or other perſons bey d Know the age 
ER Dok the party. . f 
But it ſeems that where it is not clear it ought rather 

| © to be left to an Iſſue in the common courſe before a Jury: 
and indeed formerly it was tried with a ſpecies of te. 
„„ Any : © finement rather more enriou then might be expeded 
= from the ſimplicity of our Anceſtors, by a Jury of 
'© eight: as if more clear than an Iſſue to be committed 

© to a Jury of twekvey but age EO: hn be decided 
1 without a Jury. | 

1 ons in Bke manner if the. Defoadant pid in urn 
4 cht the Plaintiff. is. dad and a perſon appea 
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vp 13365 et by Jury: as if a Man be found *by a Fury an 8 

Rep. 3. et the Birth, he may come in porſan inte-the--Chancery be⸗ 

„„ fore the Chancellor, or be brought there by his Friends 
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e Court upon f ee for which purpoſe they may call 

B. Abr g. © in the Aﬀfiſtance Surgeons. 
if . „ And by Analogy to this, on Action of 7 reſpaſs for 
Sid. 108, © a Maihem the Court on View of ſuch Maihem as the 
e Plaintiff has laid in his Declaration, or which is certifies 
|» «by the Judge who tried the Cauſe to be the ſame 2: wi 
gen in Bvidence before the Jury, may enersaſe the dr 
e mages. at their diſcretion : as alſo, with the mi! 

Hardr. 408. # expreſſed, upon viow of an atrocious Battery. . 
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4 Palſehood of Teſtimon y CC of 0, 
4M 1 if the Evidence be of a Robbery or Murther, © _ 3 
« coinmitted at a certain Hour of the Night or Day TE ENS, 


« named in a particular Year: And the witreſs being 


i« aſked how he diſtinguiſhed the Perſon of the ſuppoſed ! © 2 
« Criminal, replies, that it was Moon-ligit. Whether 
« near it, the Almanac is the only certain and unexceptis 8 
. But unleſs the Fact be of ſuch a Nature that te 
« Law, or the common Apprehenſion of Mankind ang 7 
« & the Nature of the Subje& will not ſuffer a Doubt on P. 1246. 
« particular Mode of Proof, the general Proceſs of "Ps ; 
« Joveſtigation, the full and open Trial by Jury, ſhall 
« alone have place. V 
« And having ſtated the Exceptions, which are com 
2 paratively few and unfrequent, and are founded upon 55 1 ; 
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1 the ſpecial Nature of the Fact, it is proper to conclude 2 | 

* * this Sixtů Book, and with it this Volume. : 

be- + In one of the greateft and moſt difinterefted of legiſlative Baie, _ 

hds that the World has ſeen, the advantage of detecting the Prevarica=  _ 

0 inf Witneſſes by this Reſort has been urged and with fc, as an © 
Argument in favour of reducing the 3 of the Witnefſer oo 2 


riting as an eſſential Requiſite to the Trial. 7 But perhaps the Journ. de r 
ſuftantial ſecurity is more effeftually attained by our Mode of Trial : 2 N 
where the Jury uſually take Notes in Ryeftions of Difficulty and **- 

great Concern, and the Judge always takes them ; ſo as to be enabled © 
uuf only to ſum up the Evidence in his charge with bis Obſervations 
n its Tendency and Reſult {if credited) But to make his Report if 
it becomes neceſſary. Aud where the Priſoner not only has this . NE 
vantage (which the Terror of his Situation, his Inexperience, Fon 8 ** 

his Ignorance, may render leſs available) but is permitted to have „ 

the aid of Counſel to affift his Recullectian; to enable him t point lie. Fc 
Queſtions properly ; and even to make them for him, This latter Spe-. . 


* 
| RNS 
[7 8 


et of Aid indeed is dependant on Circumſtances, is precarious, and in 9 2 N 0 
it full Scope has been conſidered as a ee, Connmmance ß  _-- 5 
But the ther tao are parts of the regular Mode of Triad, though diſs - _ | 


Wretionary, not compulſive in the exerciſe. Together they are a A 

lunrigy; combining much, at leaft, of the Benefits of written Proof,  _ © 

wth thoſe peculiar to T eftimony viva voce: combining az much, poſi . 
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bh, of the ine as can well enter into Practice without Prejudice t 

er, which is the primary Progf of whatever does not full unden dur 8 

nnediate Obſervation. - At rhe ſame time we muſt not confound the 

leiden of Teftimony to Writing adopted by the National Afſembly, . „ 

du Depoſitions in Chancery. 1t has efſentral Differences from theſe _ — 
they now exiſt, It more reſembles them as they were probably ae 1 
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